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[NO NAME IN ORIGINAL]

[NO NUMBER IN ORIGINAL]

Department of the Interior

44 I.D. 513; 1916 I.D. LEXIS 167

January 13, 1916

HEADNOTES: [**1]
[*513] ROADS, TRAILS, BRIDGES, ETC. IN NATIONAL FORESTS -- EXCEPTION IN PATENTS.

Where "roads, trails, bridges, fire lanes, telephone lines, cabins, fences, and other improvements necessary for the
proper and economical administration, protection, and development of the national forests," have been actually
constructed and are being maintained upon public lands of the United States under the provisions of the act of March 4,
1915, or survey has been made and the area needed for such improvements definitely fixed and the construction thereof
has been provided for and will be immediately undertaken, and the lands are thereafter disposed of under any of the
public land laws, the final certificate and patent should except such portion thereof as is so devoted to public purposes.

ACTION: INSTRUCTIONS.

OPINIONBY: JONES

[*514] JONES, First Assistant Secretary:

I am in receipt of your [Secretary of Agriculture] letter of November 4, 1915, referring to the instructions of this
Department, dated August 31, 1915 [44 L.D., 359], to the Commissioner of the General Land Office, concerning
constructed Forest Service telephone lines crossing lands within national forests and listed and entered under the [**2]
homestead law of June 11, 1906. The Commissioner of the General Land Office was there instructed as follows:

In cases where telephone lines or like structures have been actually constructed upon the public lands of the United
States, including national forest lands, and are being maintained and operated by the United States, and your office is
furnished with appropriate maps or field notes by the Department of Agriculture so prepared as to enable you to
definitely locate the constructed line, proper notation thereof should be made upon the tract books of your office and if
the land be thereafter listed or disposed of under any applicable public-land law, you should insert in the register's final
certificate and in the patent when issued the following exception:

"Excepting, however, from the conveyance that certain telephone line and all appurtenances thereto, constructed by
the United States through, over, or upon the land herein described, and the right of the United States, its officers, agents,
or employees to maintain, operate, repair, or improve the same so long as needed or used for or by the United States."

In your present communication, you refer to the appropriation act [**3] of March 4, 1915 (38 Stat., 1100),
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containing the following provision:

For the construction and maintenance of roads, trails, bridges, fire lanes, telephone lines, cabins, fences, and other
improvements necessary for the proper and economical administration, protection and development of the national
forests, $ 400,000 --

and state as follows:

This act provides for the construction of such improvements of the foregoing class as may be necessary for the
purpose already enumerated, and provides as well for the maintenance of those which are already constructed. The
expenditure of money from this subappropriation, in accordance with its provisions, would appear to me directly to
result in devoting to public purposes the land upon which such money is expended. This expenditure may be either for
construction or maintenance. One of the first and most desirable things, either for construction or maintenance, is
definite location by means of survey. I see no reason why the expense of such survey should not be charged against the
subappropriation quoted, and it would appear to me that such expenditure would in itself be sufficient to devote the land
to public purposes as being "necessary [**4] for the purpose of proper and economical administration, protection, and
development of the National Forests."

I shall appreciate it if you will advise me whether in the case of such expenditure and the subsequent listing of the
land, your Department has authority to include such an exception in the final certificate and patent, provided at the time
of listing you are furnished with evidence of the fact that a certain part of the land has been so devoted to public
purposes, accompanied by the necessary tracings showing the location and extent of such appropriation.

[*515] I am of the opinion that the same reasoning as adopted in the Department's instructions of August 31, 1915,
to the Commissioner of the General Land Office, relative to telephone lines constructed under authority of similar
appropriation acts applies to the other kinds of improvements mentioned in the above act of March 4, 1915; and that
similar exceptions as to lands needed for such improvements may be inserted in the register's final certificate, and in the
patent when issued. Your communication, however, would appear to take the view that a mere preliminary survey is
sufficient as a devotion of the land to [**5] the public use indicated. Without expressing a definite opinion at this time,
I would incline to the view that a mere preliminary survey, which might or might not be later followed by construction,
is not an appropriation of the land to the public use. It would seem that some action indicating upon the ground itself
that the tract has been devoted to the public use, is necessary -- such as staking the area to be retained by the United
States, accompanied by a setting aside of a sufficient part of the appropriation for construction. In other words, the case
should be one of either actual construction, or in which the evidence shows that the construction has been provided for,
and will be immediately undertaken.

A copy of this communication has been furnished the Commissioner of the General Land Office, for his
information.

Legal Topics:

For related research and practice materials, see the following legal topics:
GovernmentsFederal GovernmentPropertyGovernmentsPublic LandsForest Lands
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UNITED STATES
| —

DEPARTMENT OF THE INTERIOR
OF FICE OF THE SOLICITOR ,

Anchorage Region

_

Anchorage, Alaska 99501

i
,

.

June 30, 1964
: Memorandum ; iacnaa€,:
:

Tor State Director, Bureau of Land Management, Anchoraga

!

. From: Regional Solicitor, Anchorage

i
; 7

/ . Subjects 44. LD 513 = Use and Notation
i

.
:

. You have requested that | review the mesiorandum dated May 27, 1964 from the

Chief, Lands and Minerals Management, relating to application of the Instructions

. . 4, dated January 13, 1916 (44 LD. 513) to existing roads and trails providing access
i

+
- areas of the public domain valuable, or potentially valuable, for recreation,

timber, grazing or other types of public
lands development, Bob Coffman and |

_

”
discussed shis subject prior to theissuance of his memorandum, and 1 am in agree= .

i ment with the views he has expressed therein.

foes |al la your covering memorandum, you have raised certain questions concerning the“ utilization of existing roads and trails by BLM under the principles of 44 1.0. 513,
“Nou point out that apart from the system of public roads maintained by the State of
Alaska there are existing roads and trails providing access into back-country creas.

_, These roads and troils may be either of two typess

k

4

4 - . .

i. Historie roads and trails whose origin can noi be definitely
ascribed or traced to any federal consiruction program. These
include the gold“rush trails, dog seam trails, Indian trails, ete.
Many of these trails are of scenic and historic interest and are
considered to have valuein your recreational program, Main=

_

tenance of these roads over the years has been haphazard.

2. Roads and trails origiinally constructed with federal funds, but
which are no longer used or maintainad by the constructing
agency. Asan example, you mention certain trails constructed

° 7 with funds made availcble to the Fish and Wildlife Service
- "

to provide access fo key fishing areas.

f
i

.
.

‘ , ‘

SOURCE:
.

BLM (Bonnett)
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n
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You ask whether these existing roads and irails may be appropriated by BLM under
tha 44 L.0, instructions so as fo protect ther from appropriation aad alosure or
destruction by patentees under the public iand laws. If sa, you contemplate stake
ing these roads and trails on the graund and noting foeir existence on the public
land records, :

Second, you ask whether the use of roads and trails by the public, absent any
federal use or maintenance, wovid support appropriation under 44 L,D. instructions.

Finally, you present a situation where a road which was constructed by the Federal,
government with appropriated funds but which has not been federally maintained

‘ during recent years traverses enfered.lands. You wish to know whether this"public
road" may be appropriated‘bynotation on the public land records under the 44 1,0.
instructions,

Initially, a distinction should be made between a road or trail which is a public
‘highway and a road or trail which is merely a federal improvement or facility. A
“highway is a public road which anyone is free to use. In Alaska, a highway may

- be created by an act of the appropriate public authorities manifesting an intention

Cr“ye cccept the grant of the right of way for public use or it may be created by public
user for such a period of time and under such conditions as to prove that the grant
has bean accepted. Hamerly v. Denton, 359 P. Zd 12) (Alaska, 1961}, R.

SesSEC.2477 (43 U.S.C. sec. 932) which provides that

The right of way for the construction of highways over public lands,
not reserved for public uses, is hereby granted.

has been construed by the courts fo constitute a congressional grant of a right of
way for public highways across public lands. If the grant has been accepted by

.

act of the public authorities or by public user, the road is a public highway and

‘any entry of public lands traversed by if is subject to the easement in the public.
An attempted appropriation by the United States under 44 L.D. instructions would
be superfiueus and inappropriate.

A road or frail, however, may be a fedarally owned improvement or facility, and
nota public highway, even though the public may be permitted to use it. For
example, an access road to a fire control station constitutes a federal improvement.

‘ In order for it fo retain its status when the lands crossed by if have been
entered,it must have been appropriated by the United Siatesin accordance with tne 441.0.

instructions. {If construction precedes eniry of the lands, notation on the land
*
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records evidences the appropriation. If construction has not taken place prior to
entry, 44 L.D, 513 requires some action indicaiing upon the ground i}self rhat
the tract had been devoted to the public use~-such as sinkingthe area to be traversed,
and therefore retained by the United Stotes-~accompunied by a setting aside of a
sufficient part of the

appropriation
for construction. In other words, according fo

the instructions, the evidence must show that construction had been provided for
prior to entry and will be immediately undertaken. [tf is important to bear in mind
that the notation on the land records is not essential to the

appropriation
of the

right of way. Appropriation may fake place without any notation on the records
and conversely, the notation on the land records, in and of itself, would aot con~
stitute @ valid appropriation of the land, The purpose of the notation is to provide
notice to the public that the tangible improvement, that is, the road or trail (or
bridge, telephone line, building, ete.) is the property of the United States.

A road ar trail originally constructed as a federal facility could, | think, be con=
verted Into a public highway through voluntary

abandonment by the constructing
_
federal agency and subsequent public usefor a sufficient period of time and toa
sufficient extent. But so long as it is used and maintained by the federal agency
for an authorized federal purpose, it would not become a public highway and would
remain the property of the United States.

In the case of entered lands, if the road was a public highway at the time the land
was entered, the entryman takes subject to the public easement. Hamerly v. Denton,

.. supra. Lf tha road was originally a federal improvement which had been cbandoned
prior to entry, the entryman would not take subjed to the right-of-way. Similariy,
if the road was abandoned subsequent to the initiation of the entry, the eniryman
would be entitled to take free and clear of the right-of-way. Finally, if the road
was abandoned prior to entry and apprepriated by BLM for an authorized purpose prior
to entry, the entryman would take subject to the apprapriation of the right-of-way
by BLM, The question of abandonmentis one of fact to be resolvedin each instance.

"

With respect to your second question, it should be initially recognized that whenever
a right-of-wayis desired to be appropriated, the

ight‘ iriarsiaision
£0

by
co

Whethertheright-of-way e.appropriated
“for anexisting rood or a road to be constructedJwith federal funds, there must be
authorizing lagislation. The mere fact that an existing read or trail is desirable or
useful is not sufficient to authorize$f Gppropriation under 44 L.D, principles.—
Jf appropriation of the right-of“way |is

guiauthorized, itis my view that tha 44-L,D,
instruchion’ weS Would beapplicaablawhe faer tiere wasan_existiag. road orwhether me

eet arte

“road was yetfo be consiructed. if the road is an existing facility,
«

aadiation oa

» Opproprnare Must OS esrcousne
ressional authorization.



the land records would evidence the:appropriation, If the road is in such a siote
of disrepair as to require extensive ‘upair or reconstruction before it could be
used, the appropriation of the right-of-way, fo be valid, would probably require
some action on the ground, such as staking, accompanied by the setting aside of
sufficient funds for ifs reconstruction or repair.

Finally, it is my viewthat public use aloneis not a sufficient basts foro44.1.0,
notation. If the roadis apublic highway, the notation is withour? significance;
the public

easement is reserved under R15, sec. 2477, supra. Use by the pubi icyin and of itself,is notcuthorityforappropriation byBLMunder_44L.D,Principies,“lemust bebornefn mind that BLMIs not charged with the
responsibility

ffor moins
tainingthe public.road system in Alaska, and fhat any appropriation of a right-of-way
for a road or trail must be

Pursuant ¢

to ‘a function
conferred upon BLM by the Congress.
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HAMERLY v. DENTON Alaska 121Cite as, Alaska, 500 P 2d 121

William tL. HAMERLY, Agpellaat,
¥.

Daniel Webster DENTON, Appelles.
No, 47,

Supreme Court of Alaska,
Jan, 27, 1561.

Action to enjoin obstructionof road,
The District Court, Third District, J. L.
McCarrey, Jr, J., entered judgment in
plaintiff's favor, and defendant appealed.
The Supreme Court, Dimond, J., heid that
dedication could not be implied from home-
steadcrs’ establishment of road which had
no substantial use except when occasion
madc it convenient for persons to visit
homesteaders socially, for business purpos-
es, or out of curiosity.

Reversed and remanded with direc-
tions,

I. Public Lands
Federal statute granting right of ways

for construction of highways over public
lands not reserved far public uses is opcra-
ble in Alaska and constitutes congressional
grant of right of way for public highways
across public lands. 43 U.S.C.A. § 932.

2 Public Lands Cm64

Before a highway may be created,
there must be cither positive act on part of
appropriate public authorities of state clear-
ly manifesting intention to accept grant, or
there must be public user for such period
of time and under such conditions as to
prove grant has been aceepted. 43 U.S.C.A.
§ 932. ,

-

3. Pubile Lands C>64

Party claiming that road became public
highway under federal statute granting
highway right of ways over public lands by
virtuc of public use had burden of proving °

that highway was located over public lands
and that character of use was such as to
constitute acceptance by public of the stat-
utory grant. 43 U.S.C.A. § 932,

359 P.2d—tiy

4. Public Landa G4
The term “public lands” means lands

which are open to settlement or other dis-
position under land laws of United States,
am] docs not cneompass lands in) which
tights of public have passed and which have
become subject to individual rights of a
settler.

See publication Werds and Phrases,
for other judicial constructions and deii-
nitions of “Public Lunds”.

5. Pubile Lands 2351), 64
Portion of Jand covered by valid entry

under Homestead Laws is segregated from
public domain until such time as entry may
be cancelled by government or relinquished
and is not included in congressional high-
way right of way grants, 43 U.S.C.A. 8
932.

G Pubifc Lands <=40, 102

Abandonment or cancellation of home-
stead entry only brings land within cate-
gory of public lands with reference to pub-
lic use in future,

7. Highways Coty
Evidence of public use of road during

Periods that fand was not subject of home-
steadcrs’ claims was insufficient to justify
finding that public highway was cteated
across homestead, 43 U.5.C.A, § 932.

& Highways C>5
Jesultory use of dead-end road or trail

running into wild, unenclosed, and unculti-
vate country, dacs not create a public
highway. 43 U.5,.C.A, § 932,

9. Dedication C>16{1)
There is “dedication” when owner of

interest in land transfers to public the priv-
ilege of use of such interest for public
purpose.

See publication Worls and Phraascs,-
for other judieind constructions and defi-
nitions of “Dedication”.

10. Dedication G=41, 44, 45
Question of whether there has been

dedication is question of fact; this fact will
not be presuined against landowner, but bur-
den rests on party relying on dedication
to establish it by clear and unequivocal
proof, : ,
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It. Dedieation €>20(5)
Dedication could not be implied from

establishment by homesteaders of road
which had no substantia] use except when
occasion made it convenient for persons to
visit hamesteaders socially, for business
purposes, or out of curtosity.
12. Dedication C41

Intention to dedicate could not be pre-
sumed from fact that homesteaders appar-
ently did not attempt to stop sightseers
and hunters from occasionally using road
they had established,

{3 Dedication €=>15
Dedication is pot an act or omission

to assert a right; mere absence of objection
is not sufficient.

14, Dedication G=15
Passive permission by landowner is not

in itself evidence of intent to dedicate; in-
tention must be clearly and unequivocally
manifested by acts that are decisive in char-
acter.

15. Easements €>7(4)
Statute which prescribes ten-year pe-

riod of limitation for actions brought to
recover real property and purports only to
bar remedy may be used as basis of estab-
lishing easement of right of way across an-
other's Jand. A.C.L.A1949, § 55-2-2,

16. Easements C>a(1)}
Use alone for statutory period, even

with knowledge of owner, docs not estab-
lish casement. A.C.L.A.1949, § 55-2-2.

17. Easemonts C23&1)
There is presumption that one who cn-

ters into possession or use of another's prop-
erty does so with owner's permission and
in subordination to owner's title, and this
presumption is overcome only by showing
that such use was not only continuous and
uninterrupted, but was openly adverse to
owner's interest, 1.¢., by proof of distinct
and positive assertion of right hostile to
that of owner,
i& Easements <= 36(3)

Evidence failed to establish ensement
by adverse use of road over homesteader’s
land. A.C.L.A.1949, § 55-2-2,

19, Easements €>13(3)
Homesteader who knew, long before

doing anything to develop homestead, that
he had problem of obtaining access to his
property and could nat count on using one-
eighth mile long road crossing second home-
stead was not entitled by “justice of the sit-
uation” to injunction against obstruction of
the road by second homestender, although
first homesteader’s only other access was by
road which was approximatcly twa miles
long and traversed property of two or three
other persons,

20. Assault and Battery ©-37, 39
Party who suffered no physical or men-

tal injury from discharge of rifle which was
fired in his general direction while he was
cutting homesteader’s {enee across road an
homesteader’s land was not entitled to
award representing actual or compensatory
damages for assault and was therefore nut
entitled to punitive damages.

John C. Eughes, Hughes & Thorsness,
Anchorage, for appellant.

John M. Savage, Robison, MeCaskcy
Savage & Lewis, Anchorage, for appeilce.

Before NESRETT, C. J., and DIMOND
and AREND, JJ.

DIMOND, Justice,
This is a controversy over a road which

crosses Hamerly’s property and gives access
beyend to Denton's homestead. Hamerly
objected to its use by Denton, and the Iat-
ter, claiming it to be a public highway,
brought an action to enjoin its obstruction.
The district court entered judgment in Den-
“ton’s favor, and Hamerly has appealed.

The question to be decided is whether
this road is a “highway” within the mean-

ing of Section 932, Title 43 U.S.C.A., which
provides: .

“The rightof way for the construc- -

tion of highways over public lands, not
reserved for public uses, is hereby
granted.”

|

i

|
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[1.2] The operation of this statute in
Alaska has been recognized,! The terri-
torial District Court and the highest courts
of several states have construed the act as

constituting a congressional grant of right
of way for public highways across public
lands. But before a highway may be cre-

ated, there must be either some positive act
on the part of the appropriate public au-
thorities of the state, clearly manifesting an
intention to accept a grant, or there must be
public user for such a period of time and
under such conditions as to prove that the

grant has been accepted.4

[3] Ts is not claimed that the road in
controversy became a public highway by
any act of the public authorities. Rather,
it ig contended that a highway was estab-
lished by public use. Thos, in the court be-
iow Genten had the burden of proving (1)
that the allowed highway was located “over
public lands’ *, and (2) that the character
of its use was such as to constitute accept-
ance by the public of the statutory grant.

{4,5] The term “public lands” means
lands which are open to settlement or other
dispasition wider the land laws of the Unit-
td States, It dees not encompass lands im

which the rights of the public have passed
and which have become subject to individual
rights of a stttler.® When a citizen has
made a valid entry ander the homestead
lnws, the portion covered by the entry is
then segregated from the public domain. It

1, Dergser +, Ohbon, DCD.Alasko 1058,
Alaska 380; Clark v. Taylor, D..D.

Alnska 105, & Alaskn 223; United
States v. Rogge, D.C.D. Alaska 1041, 10
Alavke 100,

2. Seo Berger ¥. Ohlsen and Clork ¥. Tay-
lor, nupra note 1; Kirk v. Sehutts, 141,
G Idabe 275, 10 Pld 30G: Leach -.
Manhart, 1958, 102 Cole. 20, TT Pad
G52: Lovelace vy, Hightower, HU,
30 NUM. 50, 108 P22 864; Match Troe.
Co. ¥. Binek, 1017, Si Wee. 108. 165
Th. SiS; State ex rel, Dansie ¥, Nolen,
1090, 5& Mont. 107, 191 PF. 150; Mons

gomecy
y. Somers, 1007, 30 Or. 255, 96

P. 874,

3. See Korf 7, Itten, 1027, 64 Cole. 3, 160
P. 148, 149,

has been appropriated to the use af the en-
tryman, and until such time as the entrymay
be cancelled by the government or relin-
quished, the land is not included in gran:s
made by Congress ander 43 USAGA.
932.8 Consequently, a highway cannot be
established under the statute during the time
that the land is the subject of a valid and

existing homestead elaim,?

(§] The read invelved in this case
crossed land which was the subject of vari-
ous homestead claims beginning in 1925 and

-

ending in 1958 with the issuance of a home-
site patent to Hamerly. The first entry was
made by Murphy who filed his application
for a homestead on November 28, 1925, He
relinquished his claim on December 9, 1927
and then Sled again on January 25, 1925.
This latter entry was closed out by the land
office on June 23, 1952,

The second entry was made by King who
filed his application for a homestead on
August 10, 1942. He relinquished his entry
ot, November 19, 1946,

The next claimant was Hamerly who
made his entry on March 8, 148. This en-

try was closed out by the Jand office on No-
vember 7, 1955 for failure to meet the stat-
utory requirements of cultivation. Hamerly
filed a second homestead entry on January
11, 1956, and this entry Wbewise was closed
out on June 18, 1956. On June 19, 1956

Hamerly fted a homesite entry to protect
the house which he had built on the prop-

4. 2 USC.A. § OR.
S. Kort. ¥. léten, supra note 3, 16) PL at

pages 150-151: Bardon +. Northern -

Pacifie I. ¢'o., 1802 145 U8, GE, 12
8.06 au Led, S00.

& Atchixen, Topeka & Santa Fe BR, Co.
Riehter, 1915, 26 NAL 278, 148 PB. #78,

LBAJTSIER, O68.

7. See: Atchison, Topeka & Santa Pe
Go. ¥. Richrer. sepea note 6; Kerf +. Tt.
tem, supra, nete 3. 163 FP. at paves 150~
151: Bentos vy. Northern Pacifie RB. Cs.,
supra note G6: Red River and Lake of the
Woods FR. te, r. Sture, 1954, 32 Minn. 95,
20WW. 20.

ie
aa

y
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erty, and patent was issucd to him on April
1, 1958.

Ilence, from 1928 to 1958 there were four
gaps in the possession of the land:

1. From December 9, 1927 to January
25, 1928.

2. From June 23, 1942 to August 10,
1942.

3. From November 19, 1946 te March
8, 1948.
4, From November 7, 1955 to January

Et, 1956.

It was only during those periods of time
that public use of the road could constitute
acceptance of the grant made by 43 U.S.
CA. § 932, Use made of the road at other
times when the land was the subject of ¢x-
isting homestead or homesite entries may
not be considered, LIlowever, the court be-
low held otherwise. It stated that—

“* * © it would seem that if the
public had been using a particular
route during the period of the entry, as
soon as entry was closed out by the
Rurcau. of Land Management a public
highway would be created.” (Empha-
sis added.)

In this, the court was in error. The ques-
tion of whether a public right of way has
been acquired must be determined by the
conditiuns as they existed when action was
taken to acqtire the right of way. If the
conditions were such that the lands were not
public lands—having been taken up under
homestead applications—then the congres-
sional grant was not in effect. Public use
of the road would be of no avail since there
would be at that time no offer which the
public could accept. The fact that the en-
tries were Ister relinquished of cancelled
would not change the condition so as to
make the road a public highway at the time
of relinquishment. The abandenment or
cancellation of a homestead entry only
brings the land within the category of pul-
lic lands with reference to public use in the
future Conscquently, it must be deter-

& Korf v. Itten. supra note 3, 160 P. at
page 151; Burdon v. Northern Pavifie R.

mined whether during the gaps between en-
tries there is evidence of public use sufh-
cient to create a public highway.

(7] The record shows that between 1927
and 1942 the road was used as follows:
Charics Lechner, Jr., as a boy, had ridden a
bicyele on the road occasionally between
1933 and 1936. Jack Werner had driven
his car on the road one or two times to luck
ata cabin in 1941. Fred Rilcheski traveled
on the road to visit Murphy (the first home-
stead entryman} in 1929, David Fleming
had used the road in 1938 and 1939 for hunt-
ing and to cut poles to use as a framework
for a boat skid.

Entryman King operated a pig farm on
the property. During World War IT he
sold pigs to the Army, and Army trucks used
the road to haul garbage for the pigs. Free
Kilcheski said that he saw the trucks using
the road daily during the period of two
weeks in 143. Wesley Martin testified that
he went to the pig farm once between 1940
and 1944 to buy a horse. Martin Gareset
had waiked to the pi farm once or twice
between 1041 and 1943 out of curiosity.
David Fleming had visited the pig farm
many times out of curiosity.
This evidence is not enough to support a

firsting that a public highway was estal-
lished. Murphy relinquished his first home-
stead claim in December 1927, and there
was no evidence that the road was used at
all between then and January 1928 when
Murphy's sccond entry was made. The
next “open” period was between June 23
and August 10, 1942, and there is no evi-
dence of travel on the road during that spe-
cific period of time which could establish a
public right of way.
The fand was also open to the public from

November FH6 to March 1948, and again
from November 1955 to [anuary 1956. But
the evidence as to public use during those
times is menger and far from convincing.
Delbert Gwen hunted in the area eight or
ten times @ year since 1947. During the
spring and summer of 1947 Wayne Hein-

Ca., anpea note 6, 145 US. at page 533,
12 S.Ct. at page S57, 36 L.Ed, $05,
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baugh drove over the road quite a few times
as far as the hog ranch which was then
abandoned, He didn’t state what purpose
he had in making these journeys. He also
walked over the road in 1943, but apparent-
ly only once. James Forth was hunting
rabbits in the area and went as far as the
pig farm on two occasions in the fall of
1948. Martin Gorcsen estimated that he
had used the road about twenty times be-
tween 1947 and 1954 for the purpose of
trapping and hunting. Chris Sorenson re-
called that as a sightseer he drove over the
toad on one occasion in 1947,

{8} There simply is not cnough evidence
of public use ta justify the lower court's
finding that a public highway was created
across Hamerly’s homesite. During the pe-
riods that the Jand was not the subject of
homesteaders’ claims, its use was infre-
quent and sporadic. Those who did use the
road had no real interest in the lands to
which it gave access. They were merely
sightscers, hunters and trappers. The road
could not be considered as something that
was cither necessary or convenient for the
accommodation of the public. Where there
‘is a dead end road or trail, Tunning inte
wild, unenclosed anid uncultivated country,
the desuitory use thereof established by the
evidence tn this case docs not create a pul>
lic highway.®

Denton also claims that the public ac-
quired a right of way by use of the read
during periods when the land was in the
possession of homestead claimants. He
bases this argument on theories of dedica-
tion and adverse user.

[9,10] There is dedication when the
owner of an interest in land transfers to the

9. See Kirk v. Schultz, supra note 2, 119
Pld at page GS: State «x ret. Dansie
vy. Nolan, supra note 2, 191 TP. at pnge
182: Town of Rolling v. Emrich. 1904,
122 Wis. 134, 99 N.W, 464.

10. G Powell, Real Property § 934, at
46 (1958),

ii. Th § 055, at 352; Dugan v. Zormueh-
len, 1927, 2053 Iowa 1114, 211 N.W, 986;
People ex rel. Markgraff et ai. v. Rosen-
fell, 2943, 383 DL 468, 50 N.E2d 479,

Alatex Rep, 348-363 P.2d—9

public a privilege of use of such interest
for a public purpose.” It is a question of
fact whether there has been a dedication.
This fact will not be presumed against the
owner of the land; the burden rests on the
party relying on a dedication to establish
it by proof that is clear and unequivocal."

[11-14] It is true that the road was used
during the tenures of homestcaders Murphy
and King, between 1927 and 1942. But the
road was initially established by these home-
steaders for their own use. It had no other
substantial use except when occasion made
it convenicnt for persons to visit Murphy

. and King, cither socially or for business
purposes or simply out of curiosity. It can+
not be implied from this that either Mur-
phy or King intended to dedicate the road
fer public use, Nor can such intent be pre-
sumed from the fact that the homestcad
claimants apparently did not attempt to stop
sightseers and hunters from occasionally
using the read, Dedication is not an act or
omission to assert a right; mere absence of
objection is not sufficient.* Passive per-
mission by 4 landowner is not in itself evi-
dence of intent to dedicate.4 Intention
must be clearly and uncquivocally mani-
fested by acts that are decisive in charac-
ter.1#

[15] Section $5-2-2, A.C_L.A.1949 pre-
scribes a ten year period of limitation for
actions brought to recover real property.
While this statute purports only to bar a
remedy, it may be used as the basis of estab-
lishing an casement of right of way across
another’s land. Denton argues that such
an easement was created by the desultory
er occasional use made of the road by the

42. People ex rel. Moarkeraff, ot al. ¥.
Rosenfield, sapra sote 11, 50 N_E2d at
page 482,

13. Burk v. Diers, 1918, 102 Neb. 721, 160
NW. 203, 265,

.

14. Dugan v. Zurmnehlen, supra note 11,
91] NUW. at pege OSS.

1S. See Ringstnad v. Grannis, § Cir., 1948,
171 F.2d 170, 173, 12 Alaska 190, 198%
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public which extended over a period of
tnore than tem years.

{16-18] Use alone for the statutory pe-
tiod—even with the knowledge of the owner
—would not establish an casement. When
one enters into possession or use of an-
other’s property, there is a presumption that
he does so with the owncr’s permission and
in subordination to his title. This pre-
sumption is overcome only by showing that
such use of another’s land was not only
continuous and uninterrupted, but was open-
ly adverse to the owncr’s interest, i.e, by
proof of a distinct and positive assertion of
a right hostile to the owner of the prop-
erty.6 No such showing was made in this
case. The evidence docs not establish an
easement by adverse use.

[19] In support of the judgment beiow
Denton asks this court to consider what he
terms the “justice of the situation", He
maintains that he must travel approximate-
ly one-eighth of a mile through Hamerty's
property in order to have reasonable access
to his homestead, and that his only other
access is by a road which is approximately
two miles long and which traverses the
property of two or three other persons. It
would be unjust, he maintains, to deny him
the use of the road on Hamerly’s property.
As authority for this theory Denton re-

fers to a Colorado case 17 where, he states,
the court expressly discussed and took into
consideration im its decision the justice of
the situation in a case very similar to this
case,
It is true that the Colorado court found

that there would be injustice in permitting
a landowner to close a road crossing his
property, because this would be of great
damage to the individual who sought to use
the road. But the court also said that this
would be unjust because it would “deny to
the public a right it is entitled to enjoy.” 48

The court found that the road involved in
that case was one over which the public

16. Roberts v. Jacger, D.C.D.Alasia 1914,
5 Alaska 190; Roediger v. Cullen, 26
Wasb.2u 600, 175 P.2d G60, 67S.

had been accustomed to travel for more
than‘half a century, and that a highway had
been established by public use under 43 U.S.
C.A. § 932. Hence, if the public had ac-
quired a right of way, justice would demand
that the road be available for public use.
That is a far different situation from that
which exists here, where there had been in-
sufficient use to establish a highway.
Denton had lived in the City of Seward,

which is not far from the premises in con-
troversy, since 1946. [fe had been in the
vicinity of the read in controversy between
1946 and 1948 but had never used it duting
that period. He stated that the only person
he had seen using it was Hamerly.

Denton applied for a 35 acre homestead
in 1955, and he used the road onee in that
year to look the country over. In 1956 he
made application for additional homestcad
acreage. In that year, and before he had
done anything to create a habitable dwelling
or otherwise improve his homestead, he dis-
cussed the use of the road with Lamerly,
and was told that Hamerly did not want
anybody using the road. Denton talked to
Hamerly once again, but the parties could
not reach any agreement on this point.
About six months later Denton attempted

without success to obtain an easement from
Hamerly. In 1958 he obtained 2 boxcar
for conversion into a dwelling for himself
and his family, and moved it across Hamer-
ly’s property with the latter’s permission.
For a few days after that he used the road
untit Hamerly objected. Denton then at-
tempted to obtain permission from Hamerly
ta use the road for a period of sixty days,
but no agreement was reached,

These incidents have significance, They
establish that long before Denton took any
action to establish a dwelling on his home-
Stead, or did anything to develop it, he knew
that there was a problem of obtaining ac-
cess to his property and that he could not
count on using the road crossing Hamerly's

17. Lench v. Manbart, 1938, 102 Colo. 129,
Ti P.2d 652. :

18 Leach ¥. Manhart, supra sote 17, TT
P2d at page G4
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fhomesite. Denton could not have been mis-
led by any action on Tlamerly's part that the
toad was a public right of way, He never-
theless commenced his homestead settlement
without making prior arrangements for adc-
quate access other than by Hamerly’s road.
If Denton now suffers an inconvenience,
this is of his own doing, and not Hamerty’s.
There is no injustice here, There would
be injustice, however, if this court were to
require Hlamerly to divest himself of prap-
erty rights in order te accommodate Den-
ton where there is no fegal or factual basis
for the creation of an casement across his
property.

Denton testified that because of Hamer-
ly’s actions he was obliged to expend moncy
im constructing another road for access to
his property. The district court found that
he had suffered damages in the amount of
£250, and awarded such damages against
Hamerly on the basis of the latter's action
it preventing Denton from using the road.
Since this court has held that Hamerly's ac-
tion in forbidding use of the road was net
nnlawful, that portion of the findings and
judgment below are without factual or legal
basis.

(26] Wamerly testified that he had
placed a wire fence across the road and
that on two occasions Denton had cut it.
The second time this happened, Hamerly
fired a tifle in Denton’s general direction,
fut without biting him. The court below
found that Denton was entitled te the sum
of SIO0 for a wrongful assault made by
Hamerly and to punitive damages in the
sum of $1.00.

There was no proof, however, that Den-
ton suffered any injury, either physical or
arising from mental suffering and fright,
In fact, he never mentioned the incident in
his testimony. Consequently, there was no
basis for the $100 award which presumably
répresented actual or compensatory dam-
ages for the assault.
There also was no basis for the award of

punitive damages. Although this court does

not condone Hamerly‘s attempt to take the
law into his own hands, it is disinclined to
depart from the general rule that the right
to punitive damages is dependent upon the
right to recover compensation for actual
injury,**
Finally, the court awarded Denton attor-

fiey’s fees in the sum of $250, plus costs.
In view of the conclusions reached here,
this portion of the jadgment miust also be
set aside.
The judgment of the district court is re-

versed, aml the case is remanded to the Su-
perior Court, Third District, for proceed-
ings that may be neccesary in conformity
with this opinion.

Bea H. SVACEK, Appellant,
*.

Rosa SHELLEY, Appellee.
Noa. $5.

Supreme Court of Alaska.
Feb. 1, 1361.

Action for personal injuries sustained
when plaintiff was assaulted with a knifc,
against perpetrator of the assault, and
against the perpetrator’s employer. The
State Superior Court, Third District, Ed-
ward V, Davis, J., entered judgment on
verdict against perpetrator and directed
a verdict in faver of the employer, and
the plaintiff appealed. The Supreme Court,
Arend, J, held that question whether the
employer employed perpetrator knowing
that he was a dangerous person or retained
him in her service after she learned or
should have known of his dangcrous pro-
pensitics was for jury.

Reversed and remanded for aew trial.

1% See Annotation, 1451, 17 A.L.B2d S27.
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. Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretaryof
the Interior, 48 CFR 4.1, the deci-
sion appealed from is affirmed.

Joan B. TxHomwrson
Administrative Judge

WE CONCUR:

Freverick Fisuman
Administrative Judge:

James L, Bursx1
Administrative Judge

DOYON, LIMITED

5. ANCAB. 77

Decided October 10, 1980

Appeal from the Decision. of the Alaska
State Office, Bureau of Land Manage-
ment F-19155-20,

,

Reversed in
part; stipulation ap-

proved.
1. ‘Alaska Native Claims - Settlement
Act: Definitions: Public Lands: De-
partment of the Interior Instructions,
44.L.D. 518 (1916)
Construction and maintenance ofan au-
thorized Federal improvement on. public
lands under principles of Department of
the. Interior Instructions, 44 LD. 359
(1915) and 44°L.D. 513 (1916); does not
cause an appropriationof land. affected
and thus does not ‘affect the right of se-
lection by a Native corporation under the
provisions ofANCSA.

2. Patents of Public Lands: Depart-
ment of the Interior Instructions, a4
L. D,.513 (1916)

DECISIONS OF THE. DEPARTMENT OF THE INTERIOR [87 £.D.

The Federal interest retained in an au-
thorized: improvement constructed and
maintained under principles of Instruc-
tions, 44 LL.D. 513 (1916), is limited- to
the improvement itself. The exception for
the improvement is inserted in a patent
for the purpose of giving public notice
that the improvement is there; eliminat-
ing the improvement from the convey-
ance; and for assuring any attendant
right of the Federal. Government to go
onto the land for purposes. consistent
with its. ownership in. the improvement.

3. Alaska Natives Claims Settlement
Act: Definitions: Public Lands: De-
partment of the Interior Instructions,
44 L.D. 513 (1916)
Inasmuch as the Federal interest in an
improvement constructed and .main-
tained on public land pursuant to In-
structions, 44 L.D. 518 (1916), does not
effect. a segregation of, nor is it an in-
terest in, the land itself, but is limited
to the improvement, it cannot be. con-
sidered as a possible exception to being’
“public land” within meaning-

of §3(e)
(1). of ANGSA.

4, Alaska Native Claims Settlement
Act: Definitions: Withdrawal for Na-

tional Defense Purposes
Lands affected by construction and main-
tenance of-a linear pipeline under prin-
ciples of Instructions, 44 L.D. 513 (1916),
are not. “lands withdrawn or reserved
for national-defense purposes” within the

meaning of the. exception in §11(a) (1)
of. ANCSA.
5. Patents of Public Lands: Depart-
-ment.of the Interior. Instructions, 44
L.D. 518 (1916)
A. notation on the land records of a 44
L.D, 513° interest must be removed, and
no reservation of such interest can be
ineluded on subsequent patents, when the
subject improvement is no longer needed
or used for or by the United States.
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6.. Alaska Native Claims Settlement
Act: Definitions: Publie Lands: De-
partment of the Interior: Instructions,
44 L.D. 518—Alaska Native Claims
Settlement Act: Alaska Native Claims
Appeal Board:

Appeals:
Settlement

Approval
Where the recordis uncontested and sup-
ports a factual finding that the United
States no longer uses or needs an im-
provement pursuant to the principles of
Instructions, 44 B.D- 518 (1916), the
Board. ean. accept a. stipulation: by. the
parties to remove the reservation of in-
terest. from a conveyance document.

APPEARANCES: Elizabeth S. Taylor,
Esq., for Doyon, Lid.; Shelley J. Hig-
gins, Esq.,. Office of the Attorney Gen-
eral, for State of Alaska; M. Francis
Neville, Esq., Office of the Regional
Solicitor, for the Bureau of Land Man-

agement. .

OPINION BY|ALASKASNATIVE CLAIMS APPEAL
BOARD :

SummaryofAppeal
Doyon,Ltd., appeals Bureau of

Land Management decision to in-
cludein a Decision to Issue Convey-
ance reservationof theHaines-Fair-
banks pipeline right-of-way, and of
the right to operate and maintain
the same so long as needed or used
by the United States.
Theissue decided‘is whether the

Board will approve. a stipulated
agreement

©

between ~ Appellant,
Doyon, Ltd., and.the Bureau of
LandManagement that the pipeline
right-of-way shall not be reserved
to theUnited Statesin the conyvey-
~ance document.

The right-of-way jis noted on the
-

public land. records as 4.44 Li.D. 518
interest.t While both.Doyon, Ltd.
and the Bureau of Land Manage-
ment agree that: the reservation
should be deleted from conveyance
to Doyon, there is substantial. dis-
agreement both as to. the effect of a

44 L.D. 518 interest, and. the cir-
cumstances under which such an
interest is terminated.
These disagreements raise ques-

tions of Jaw ‘which could prevent
the Board from’ approving the
stipulated agreement.For this rea-
son, the Board rules on the ques-
tions of law. raised in this appeal,
prior to ruling on the stipulated
agreement...

The. Board determines, that the
Federal interest retained. pursuant
to Instructions, 44 L.D. 513, ‘is. .

limited to the improvement—in this
case, the pipe itself{—and therefore
such interest does not cause any ap-
propriation of the underlying land;
that the Federal interest. is not ex-
cepted from withdrawal or selection
under ANCSA by either § 11(a) (1)
or § 8(e) (1); and that the Federal
interest retained pursuant. to /n-
structions, 44 L.D. 518, terminates
when the improvement is no longer
needed or used for or by the United
States. The Board concludes there
are no legal impediments to approv-
ing the. stipulated agreement and
that the record of this appeal con-

. 144 L.D. 513 notations.are notations. to the
land records made. by the-Bureau of Land
Management. pursuant to Instructions set
forth at page 513 of volume 44 of the Land
Decisions issued on: Jan. 13, 1916: Reference is
also made to 44 L.D. 359 issued Aug. 31, 1915.
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tains sufficient factual basis to sup-
port a conclusion that Federal use
and oceupation of the linear pipe-‘line has ceased.
‘Therefore, the Board approves

the parties’ stipulation that the
Haines-Fairbanks pipeline right-
of-wav shall not. be reserved to the
United States in the conveyance
document to Doyon,

|

Procedural Background

On Apr. 2, 1975, Doyon, Ltd.
(Doyon) filed selection application
F-19155-20, as amended, under
provisions of § 12(c) of the Alaska
Native Claims SetQement Act (S85
Stat. 688, 701; 43 U.S.C. §8 1601,
1611(¢) (1976 and Supp. I 1977))
for lands withdrawn pursuant to
§11(a) (1) -for Native Village of
Northway.
On Ture Bs, ce

Lad Mee CRT.APY
a. Decision to Issue Conveyance
(DIC) including land in T. 15 N.,
R. 19 E., C.R.M., affected by this
partial decision. TheDIC specified
the grant of lands shall be subject to
a reservation of the Haines-Fair-
banks pipeline right-of-“way, as
follows:

Treat ot
ineoruetf i--uieda

- The conveyance issued for the surface
and subsurface estates of the lands de-
seribed above shall contain the following
reservations to the United States-
L That Haines to Fairpanks pipetine

right-of-way, F-010148, fifty (50) feet in
width, and all appurtenances thereto,.
constructed by the United States through,
over, or up on the land herein described
and the right of the United States, its
dyenl litain, operate,preniployees, fang
é lporouve Une saa usSepiiesd’y UL LPT UYS su Us

DECISIONS OF THE DEPARTMENT OF THE INTERIOR . [87 ED.

“needed or used for or by the
UnitedStates.

On July 31, 1978, Doyon filed a
Notice of Appeal. Tn its Statement _

of Reasons and Memorandum filed
en Sept. OR, 1972. Doyen geeerte coy
eral errors in the DIC including
Meee PTETfon af the Pederal Tuferest,
in the Haines-Fairbanks

pipelinesystem right-of-way..
On Nov. 8, 1978, BLM filed an

Answer which concedes the merit of
Doyon’s position regarding the 44
L.D. reservations. BLM states that
the General Services Administra-
tion (GSA) claims a property in-
terest in the entire pipeline right
of-way including the pump stations
and the pipe itself.
On Dee. 15, 1978, BLM filed a

. supplemental answer agreeing with

Doyon’
S contention“that

the reser-
Tr igHi

way cntnied The uplwid on TedFates
of the 44 L.D. 518 notation alone.”
Further, BLM asserts that any in-
terest. can only be reserved -in the
United States pursuant to ANCSA
under provision of §3(e) or $17

(b). BLM again states that GSA
claims some manner of property in-
terest in the pipeline right-of-way
and requests the Board act appro-
priately.
On Dec. 20, 1978, the Board is-

sted an order qinaning GSA,
necessary party to this appeal and
giving that agency 30 days within
which to respond to briefings of the
parties relatingto the Haines-Fair-

eK
atat niet mae anMaa ded pe TAO dikdusis

‘ation of the Ty Ane ot

di ih

hankze . nineline moht-nfacay
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_ appearance in response to the
Board’s order.
On July 23,.1979, the Board

ordered the issue of 44 L.D. 513
- notation as it relatesin this appeal
of Haines-Fairbankspipeline right-
of-way, F-010148, to be segregated
from the remaining issues, closed the
record and

set final.briefing.
In ad-

Aifton, speed mites were ieaide
to all parties relating to 44. L.D. 518
notation.
On Aug. 30, 1979, Doyon filed re-

sponse andon Sept. 10, 1979, BLM
filed response

to Board’s ‘order of
Fuly 25, 1879,

“On June 20, ivsu, Sbipuiation was
filed by BLM and Doyonin which
it is. agreed that “the Haines-to-
Fairbanks Pipeline right-of-way,
F-010143, shall not be reserved to
the United States in the proposed.
conveyance of lands to Doyon,
Limited.”

‘Factual Background
sutleepived!d eq:uebricbhigh

K/MIIRLL ODD wubiiT UU

of the Haines-Fairbanks petroleum
products pipeline system by the De-
partment of the Army on Sept. 28,
1951 (65 Stat. 336).
The United States and Canada

entered into an agreement on June
30, 1958 (4 U.S.T. 2293 (1958);
T.LA.S. No. 2875) (U.S.-Canada
Agreement), which avthertaal the

construction of an oil pipeline sys-
tem from Haines to Fairbanks,
Alaska, passing through northwest-
ern British Columbia and Yukon
Territory. The purpose of the agree-
ment was to maintain the pipeline

system until such time as the Per-
manent Joint Board on Defense de-
cided that there was no further need
for the system. .

On Jan. 20, 1953, the U.S. Army -

Corps of Engineers requested the
District Land Office, Department
of the Interior, that, pursuant to
Departmental Instructions of Jan.
15, 1910 C41 TD. S18), 2 notation
beplaced on the tract books of lands
affected by the 50-foot right-of-way
for linear pipeline from the border
of Canada to Ladd Air Force Base,
Alaska.

.

¥Low
wh
ipyasyyceed in “hile heartin| tiee

CISION, 2.€., Dec. Bik,
T. ib NwR. 19

E., C.R.M., was in the public do-

main at the time a 44 L.D. 513 no-
tation for a 50-foot right-of-way
was placed on the public land rec-
ords by BLM on Jan. 22, 1958
(Fairbanks Serial 010148).
The Haines-Fairbanks products

pipeline system was constructed
during 1954-1955 and was

s fully
op-

aN, Ccensbp “Elon
maintenance was thereafter per-
formedby the U.S. Army Corps of
Engineers for the Department of
Defense. /

In May of 1970, the Department
of the Army determined that the
pipeline system was no longer
needed.
0dy

erafjenias tig $6

Ton. U7, 1971, fhe Assisinn!
Secretary for the Department of’
Defense made the decision to de-
clare the pipeline system excess.
The House Armed Services Com-

mittee approved this decision on

Mar.13, 1973. -
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On June 7, 1978, the Army
through the Real Estate Division
of the Alaska District, Corps of
Engineers, filed a Preliminary Re-
port of Excess concerning disposalof the system.
InAugust of 1978, theArmy filed
with BLM a notice of intention to
relinquish the military withdrawal
herein question.
On July 23, 1976, GSA deter-

mined the Haines-Fairbanks pipe-
line property, including the linear
pipe, to be surplus after no need or
authorized use of the entire pipe-
line system had been demonstrated
by a Federalagency.. _

In October 1978, theU.S.—Canada.
Permanent Joint Board on Defense
formally declared there was no fur-
ther need for the pipeline system.

~~ Deeision

Negotiations between. the govern-
ments of Canada and the United
States culminated in an agreement
on June 30, 1953, authorizing con-
struction of the Haines-Fairbanks
petroleum products pipeline system
for themutual defenseof both coun-
tries. Federal interest in the pipeline
system located on public lands:in
Alaska was protected cither by
withdrawals made by. Public Land
Order (PLO) 2 or under principles

2This Board considered the effect of a PLO
(for a pump station facility) along the pipe-
line system on lands selected. by a Native vil-
lage corporation under ANCSA. (Appeal of
Fanecross, Inc.,.4 ANCAB 173, 87 LD. 123
(1980) [VLS 78-51].) The Board concluded
that PLO withdrawals for the pump station
facilities along the pipeline were “lands with-
drawn or reserved for national defense pur-
poses’ and were therefore excepted from with-

DECISIONS OF THE DEPARTMENT OF THE INTERIOR (87 LD.

of Instructions by Department of
the Interior in 44° L.D. 518.

This partial decision addresses

the question
of whether a Federal

interest in the linear portion of the
Haines-Fairbanks pipeline system,
reserved in a DIC to Doyon under .

‘principles of Department of the In-
terior’s Instructions, 44 L.D. 513,
can be deleted from the conveyance
document as a result of a stipulated
agreement signed by Doyon and
BLM?
By. regulation 43 CFR 4.913 (b),

the: Board must approve stipula-
tions which require action or for-

bearance of action by the Depart-mentof the Interior. (Appeal of
Northway, Natives, Inc., 4 ANCAB
247 (1980) [VLS 78-57].)
Approval of a stipulation by the

Board is tantamount to a finding
’

that there are no legal or factual im-
pediments of record which. would
prevent resolution of the issues in
the manner stipulated. In this ap-
peal, the result stipulated is the de-
letion of a reservation of Federal
interest fromi a decision to convey
land pursuant to ANCSA.
While BLM and Doyon are in

agreement that theDIC should con-
tainno reservation of interest in the
linear pipeline, the parties are in
substantial disagreement as to the
effect: of a 44 L.D. interest as well
as the circumstances under which a
44. L.D. 513 interest is terminated.
The Board here rules on the ques-

drawal for. selection under provision of § 11
(a) (1) of ANCSA. Because the issue of this
partial decision does not include any lands
withdrawn by PLO, the Board’s: decision. in
Appeal .of Tanacross, Inc., supra, is inap-
plicable. .
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tions of law raised in this appeal
c...?a 27 oot 3 afWalled Py one breyeut phe

Bourd from iparda-
tion.
Both Doyon and BLM agree‘that

the purpose of a 44 L.D. notation is

Hpproying thes!bl

to provide notice on public record -

of the Government improvementand to assure protection of theim-
- provement byinserting a clause ex-
cepting the improvement in subse-

quent patents.
Doyon states that a 44 L.D. 518

-

interest causesneither a reservation
nor a withdrawal of lands, Assert-

- ing that the pipeline has not been
- used for years, Doyon argues it has
been actually abandoned as is evi-

_ denced by Notice of Intention to
Relinquish filed by the Army, and
as the right-of-way is inextricably

- related to the Federal improvement
‘there can be no interest reserved.

Doyon stresses (iat the Tnited
States use and occupancy of. the
pipeline had terminated and any

_

effect of 44 L.D. 518. ceased. Fur-
‘ther, that the44 LL.D. 513 notation
of Haines-Fairbanks pipeline was

“not for national defense purposes
within exception of §11(a) (1) of
ANCSA since it was nota with-
drawal by PLO.

,

BL
AL

slatestliat the principle te
Tt TLD, M8 Fest

is that’ the
anthorized

construction
of a Podleopel j

de1s hig 4 Pps

nprovenont hy a Fod-
eral agency on public land appro-
priates the land used and

occupiedby the improvement.”
:

~ While the BLM. states that the
appropriation exists only for so:

long as the improvements are used

and
occupied bytthe United States,

BLM disagrees with Doyon’s ert
rin BLAT at gle 3

that a 44 L.D. improvement
iis a

Federal interest in landwhichmust
be conveyed unless it comes within.
one of the exceptions of ANCSA..

Mon af alwan Tana

- Concluding the pipeline reservation
does not, comewithin any of the ex-
ceptions, BLM states it must be
conveyed.
To resolve these

differences,
it 1s

useful to review the origin of 44
L.D. 518 Instructions and the re- »

sult intended by the Department of.
the Interior.
Prior to 1915, when the Depart-

ment issued the J:nstructions found
in 44 L.D. 359, it found itself ina
dilemma. The parameters of that
dilemma are described in the case
of M. R. Hibbs, 42 L.D. 408 (1918).
Hibbs had:applied for. land

andes the Actof Jobe TT, 1896 C4
Stat. 233), which permittedhome-
stead entry in a national forest in
accordance. with the general home-
stead laws. The Forest Service re-

quested that a roadway crossing
land applied

for by Hibbs be re- ~

served in his patent. The Depart-
‘ment had previously ruled that —

such roadways could
be reserved in

patents issued
Lenrctonad TaweTOPTTESTONFEL LAWS,

pupsnant fo The

‘The entry laws under which
Hibhs wae entitled to ohtein his

- patent no express provision for res-
ervation of such a roadway. nor did
_it authorize the-insertion in patents
of any conditions, restrictions or
reservations not specificallyprovid-.
ed forin existing laws.
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The Department reconsidered its
earlier ruling, and declared that it
was without authority to insert any
restrictions,

limitations or reserva-
tions in a patent issued under
homestead entry law unless spe-
cifically authorized to do so -by
statute. The underlying principle is
that an agency cannot add. restric-
tions to a patent unless authorized
to do so by Congress when issuance
of patent is mandatory upon an
entryman’s full compliance.
Since there was no provision in

the statute allowing reservation of
a roadway easement, no such reser-
vation could be inserted in. the ©

patent. The Department added that.
since the easement could not be re-

served, the alternative to assure pro-
tection of. the Federal interest
would be to exclude ‘such affected
Jand-from entry.

—

The effect of the holding inHibbs,
supra, was to preclude the Depart-
ment from reserving a Federally-
built improvementm a patentunless
specifically allowed.to. do so by the -

statute under which entry is made.
and patent issued. Themethod used
to protect such Federal improve-
ments on public lands would be to
exclude the affected land from
entry.
The alternative—to ‘exclude the

improvement while conveying: the

SIn Solicitors Opinion, M-36071; 60 I.D.
477 (May 16, 1951), the Department of the
Interior reiterated its position that :.‘"Where a
statute places upon this Department theman-
datory duty of conveying lands to persons who
meet certain requirements prescribed in the
legislation,’ the Department. cannot . impose
upon,such persons additional requirements or
convey to them rights less

than thoseprovided
for by Congress.”

DECISIONS OF THE DEPARTMENT OF THE INTERIOR (87 LD.

land—resulted -when the Depart-
ment of the Interior issued. Jnséruc-

tions,44L.D, 359, on Aug. 31, 1915.
These Instructions were issued in
response to a request by the Secre-
tary of Agriculture to reserve tele-

phone
lines and right-of-way cross-

ing lands within a national forest
‘which had been entered under

homestead laws. The Instructions
were prefaced with a statement of
the Department’s. problem of re-

‘taining the Federal interest in im-
provements constructed .and main-
tained on lands open to entry under
public Jand laws in view of prohibi-
tion.to make such. reservations as
heldinHibbs, supra, as follows:
“The lands having been so devoted to

a public. purpose, pursuant to. a law of
Congress, subsequent disposition thereof
will not, in the absence of an express
conveyance by the United States, operate
topass title to the patentee to such tele-
phone lines or the right of the United
States to operate and maintain the same.
On the other hand, under the circum-
stances. of these cases, it seems unneces-
sary and inadvisable to reserve from dis-
position and ‘eliminate from the entries
and patents definite tracts or areas of
land for. the protection of. such lines.

44, L:D. 359.
_
This statement refiects the De-

partment’s position that Federal in-
terest in an authorized improvement
constructedandmaintained on pub-
lie lands could. not. be disposed of
without. specific intent to do.so, and,
that such improvement appropri-
ated the affected land in such man-
ner that it was unavailable for entry
consistent with. the

holding iin Wil-
con, infra.
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It was the Department’s ex-
pressed purpose in these Instruc-
tions to formulate a means of as-

suring retention of Federal owner-
ship in an improvement constructed
on public lands without causing any
change of public land status.
It is believed that the solution of the
matter is to convey all of the lands in-
cluded within the area described in any
such homestead entry, and all rights
oppurtenant thereto, except the property
of the United. States, namely, telephone
line and appurtenances and the right of
the United States to maintain and. oper-
ate the same so long as it shall be nec-
essary.. This may be accomplished by
excepting the aforesaid property of the
United States and the rights necessary
and incident. thereto from the convey-
ance. In other words, instead of convey-
ing the property subject.to an easement,
no conveyance should be made of the
telephone line or rights appurtenant
thereto. [Italics added.]
~You [Commissioner of the General
Land Office] are accordingly advised as
follows: in cases where telephone lines
or like structures. have been actually
constructed upon the public lands of the
United States, including national forest
lands, and being maintained and
operated by the United States, and your
office is furnished with appropriate maps
or field notes by the Department of Agri-culture so prepared as to enable you to
definitely locate the constructed line,
proper notation thereof should be made
upon the tract books: of. your. office and
if the land. be thereafter: listed or dis-
posed of under. any applicable public-land law, you should insert in the regis-
ter’s final certificate. and ‘in’ the patent
when issued the following exception:
“Txcepting, however, from this. con-

veyance that certain telephone line and
all appurtenances thereto, constructed
by the United States through; over, or
upon the land herein described; and the

above .act of ‘March 4,

rightof the United States, its officers,
agents, or employees to maintain, oper-
ate, repair, or improve the same so long
as needed or used for or by the United
States.”

44 L.D. 359-360.
Instructions given on Jan. 15,

1916, in 44 L.D. 513, provided an
elaboration ofprinciples expressed
in 44 L.D. 359, by extending this
concept to protecting other types of
Federal improvements made. pur-
suant to

authorized appropriationacts.
1

I am of the opinion that the same rea-
soning: as adopted in the Department’s
instructions of August. 81, 1915, to the
Commissioner of the General: Land Of-
fice, relative to telephone lines: con-
structed under authcrity of similar ap-
propriation acts applies to the other
kinds of improvements mentioned in the

1915; and that
similar exceptions as to lands needed for
such improvements maybe inserted. in=

the register’s final certificate, and in the
patent. when issued. * * * [T]he case
should be,one. of either actual construc-
tion, or in which the evidence shows that
the construction has been provided for,
and will be immediately. undertaken.

44 LD. 518, 515.
The Board concludes the intended

purpose of the Department of the
Interior’s /nstructions, 44 LD. 359,
andin 44 L.D. 513 was, first, to‘as-
sure retention of Federal ownership
in authorized improvements con-
structed and maintained on public
lands by excepting such improve-
ment. from an ensuing: patent; and
second, to assure that the continued
existence and use of the Federal im-
provement. would. not prohibit con-
veyance of public lands.
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The Board disagrees with BLM’s
contention that an authorized im-
provement protected by a 44 L.D.
518 notation causes an appropria-
tion. of land within the meaning of
cited authorities. Such appropria-
tion would. effectively change the
public land status and thereby pro-
hibit conveyance under ANCSA.
BLM cites several authorities to

describe the manner and effect of
appropriation caused by a Federal |

improvement on publie lands under
Instructions found in 44 LD. 518.

The landmark case of Walcow v.

Jackson, 38 U.S. (3 Pet.) 498
- (1889), . is. cited by. BLM as

precedent for the principle that
authorized acts of use and occupa-_
tion by the Federal Government ap-
propriates the affected land so that.
‘the land is severed from the public
domain and is not subject. to. entry
under the general land laws.
The case involved an attempt to

-

gain title to land located in Fort:
Dearborn, Illinois. The Fort had
heen established hy Aetof 1804, and
had been intermittently occupied
and vacated as a military post over
a period of years. Jackson and his
‘predecessors. in interest. had, by.
claims of possession and of rights
under preemption laws, sought
ownership of a portion of the
original military. site.

have been otherwise allowable, they
were denied. because of the prior

“appropriation.
The court found, that

a

as a
»

result
of the congressional acts establish-
ing the Fort, and the factual events

DECISIONS OF THE. DEPARTMENT OF THE INTERIOR

Although —

Jackson’s. attempts of entry would.

(87 LD.

which occurred on the land, the land __

had been appropriated by the Fed-
eral Government, stating:
Now this is an appropriation, for that is
nothing more nor less than setting apart
the thing for some. particular use.’

38US, 512And further:
But as we go farther, and say, that
whensoever a tract of land shall have
once been legally appropriated to any
purpose, from that moment the land thus
appropriated becomes severed from the
mass of public lands; and that no sub-
sequent law, or proclamation, or sale,
would be construed to embrace it, or to
operate upon it, although no reservation
were made of it. ©

38 U.S. 513.
In United States v. R. G, Oroch-
er, 60 LD. 285. (1949), the Depart-
ment of the Interior affirmed

BLM’s dismissal of a protest by the .

_ Forest. Service against pending
patents to mining claims. The
Forest Service contended that the
claims conflicted with an estab-
lished

administrative
site. Appel- —

tant Crocker upp Tiention
formineral patent on land within
national forest which by statute
were made available for mineral
claims as though on public lands.
Prior to the filing of these claims,
the Forest Service had constructed
structures and made improvements
on a portionof an administrative
site outside the limits of the mining
claims... The. Forest. Service con-
tended:.that any mining claim m

_

conflict with the administrative site

tad iiteal

should be denied, though none of
» the land bad been withdrawn from
mineral location.

—
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The Department found that the
portion of the administrative. site
within the mining claim limits was
unimproved and not exclusively and
continuously oceupied by Govern-
ment structures or personnel. Since
theissue in dispute involved only
theunimproved portion of the For-
est Service administrative site the
Department held that the unim-
proved land was not withdrawn
from mining location by virtue of
any use by the Forest Service. _

However, the Department left no
doubt that had the mining claims
been in conflict with portions of the
administrative site on which Forest
Service’s improvements were lo-
cated, the larids would have been so

firmly appropriated as to preclude
any mining location on land oceu-
pied by those structures.

.

The Forest Service also protested
issuance of mining patents to
Crocker because of a 44 L.D. 518
interest in existing telephone lines
and a constructed roadway on lands
covered by the mining claims.
Rather than deny issuance of min-
ing claim patent to Crocker, BLM

held that these Federal improve-
ments would be excepted from the
patent, if issued, in accordance with
Instructions, 44 L.D. 359 (1915).
In United States v. Schath, 108

F. Supp. 873 (D.C. Alaska 1952),
aff'd, WT F.2d 325 (9th Cir. 1953),
the court held that Forest Service
had made such an appropriation of
land by improvements and use of a
gravel pit in a national forest as to
preclude the filing ofmining claims.
Schaub had filed a mining claim,

3g2Ne8 O - 80 ~ 2: QL3

allowable as on public land general-
ly in the national forest, on a gravel
site which had been used intermit-
tently by the Forest Service for
road building purposes for some .

years prior. to the filmg. The court
asserted such use by Forest Service
was in furtherance of lawful obliga-
tions and that such use was itself
notice of actual possession. The
court’ found that even though the
lands had not been withdrawn from
entry, any mining claims would be
invalid due to the proper appropri-
ation caused by use and occupation
by the Forest Service.
InA.J. Katches, A~29079 (1962),

the Department held that prior con-
struction of a lookout tower and
road by the Forest Service, in a
national forest, appropriated the
lands and they were thereafter not
subject to location under mining
laws. The Department found only
_the extent of such appropriation
would be subject to additional hear-
ing.
In the case. of A. W. Schunk, 16

IBLA 191 (1974), the Forest Serv-
ice contested the validity of mining
claims as being in conflict with a
transmission, line right-of-way per-.
mit issued to a private utility. The

permit was issned under statutory
provision which expressly stated
that such permit could confer no
interest in the land and did not
‘close the land to operation of gen-eral land laws.
BLM found that Schunk’smining

claims did conflict with the prop-
erty covered by the transmission
right-of-way and were therefore
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invalid, reciting such decision to be
in accordance with principles con-
tained under /nstructions, 44. L.D.
513,

|

.

The Department found the terms
of such permit to be nonexclusive
and affirmed adherence to doctrine
of appropriation of land by Gov-
ernment occupation and use which
prevented operation of general land
laws as in Wilcow v. Jackson, supra,
and in Schaub, supra. While stating
such doctrine formed the basis for
44 L.D. 513, the Department at the
same time, asserted that. Govern-
ment improvements. did not with-
draw the land, rather such improve-
ments were to be noted and excepted
from the patent as in Crocker,
supra.
The Department held that

Schunk’s mining claims could not
be found invalid on basis of 44 L.D.
513, as the permit was issued to 4

‘private utility which could not be
deemed use and occupation by the
Government within the ambit of
these Instructions. The Board did
note that, in any event, the protec-
tion for the improvement could be
no more than that noted in Croeker,
supra, t.¢.; the improvement to be

noted and excepted from an ensuing
patent while not affecting the land.
‘The above cases consistently hold

that even in the absence of a formal
land’withdrawal an authorized use
‘and occupancy, which has been fac-
tually established by structures or
other physical improvements. on

public land by a Federal agency,
appropriates the affected land in.a
manner tantamount with being an

DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 LD.

interest in the land itself. Such an

appropriation precludes the right
of entry or claim which would be
otherwise allowable under the gen-
eral public land law.
The only case in which the effect

of a 44 L.D. 513 notation was an
actual issue in dispute clearly holds
to the.contrary. Crocker, supra,
states that an improvement classi-
fied under a 44 L.D. 513 notation
does not appropriate an interest in
the land, but rather is a procedure
whereby the improvement

is -ex-

pected from ensuing patents.
The term “appropriation” as

used in the cases cited by BLM has
ameaning analogouswith the terms
“withdrawn” or “reserved” insofar
as the result is to segregate the land
from éntry. The result of such “ap-
propriation”in these cases is that
the previous land. status has effec-

tively been altered and lands af-
fected thereby are no longer avail-
able for entry or claim.
The effect of an improvement

constructed pursuant to J/nstruc-
tions, 44. L.D, 518,. is: clearly -dis-

tinguishable because, by. the. terms
of. the. Instructions, the improve-
ment cannot infringe upon the in-
terest of land ownership otherwise
available under applicable public
laws. Any contrary result would be
anthesis to the reason for formula-
_tion of Jnstructions, 44 L.D. 518, as
described previously.
[1] ‘Construction and mainte-

nance of an authorized Federalim-

provement on. public lands under
principles ofDepartment of the In-
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terior Znstructions, 44 L.D. 359 and
44 L.D. 513, does not cause an ap-
propriation of land affected and
thus does not affect the right of se-

lection
by a Native corporation

ander the provis ions of ANTSA.
nwye micni* Peek.

priate notation be placed.on BLM’s
land. status maps provides proce-

The re PPh

dural notice of Federal ownership’
in. the improvement. Neither the.
notation.nor the improvement ef-.
fects the statusof theland.. |

' [2] The Federal interest retained
‘in.an authorized improvement con-
structed. and maintained. -under

- principles of Jnstructions, 44 L:D.
513, is limited to the improvement
itself. The: exception for: the im-
provemént is inserted in the patent .

for the purpose of giving public
notice thatthe improvement is
there; eliminating the improvement
from the conveyance; and for .as-

suring any attendant right of the
Federal Government to go onto the
land for purposes consistent with.
its ownership in the improvement.
Because the interest

"

retained
under Instructions, 44 L.D. 513, is
limited tothe improvement, it is.
only the improvement that can be
excepted from the patent.
Therefore, aside from the ques-

tion: of whether the Board can ac-.
cept the stipulation to delete the
Sineaveration Ia FAA niePPM gte dtsgs SEE

+ uaa
finds that the BLM erred in de-
scribing the interest in the DIC.
The conveyance. purports to “re-
serve” to the United States the
“Haines to Fairbanks. pipeline

-

tions

#1, Dra apmaarva

right-of-way, F-010143, fifty (50)
feetin width.” 4

_ A Federal interest retained pur-
suant to /astructions, 44.L.D. 518,
can only be excepted, rather than

Prony €he
timant: and tha intaract aveantad icang The excepred

reser sd, eonveynnice der

limited to the improvement and its
appurtenances. The language of the
DIC properly retains the right of

©

the United States to go onto the
land as necessary to perform all
rights and obligations of ownership
of the improvement. The record of.
this appeal shows that other sec-.

of the Haines-Fairbanks
pipelinehave been excepted from
patents in the manner consistent
with this ruling®

As to the questionof whether the.
interest inthe pipelineis an excep-
_tion from the definition of “public
lands”: in. § 3(e) - of ANOSA, the

: Board concurs with:BLM’s conclu-
.

'

sion that there is nobasis for a
§3(e) determination. However, the
Board disagrees with BLM’s pre:mise forthis conclusion.

Sec... 8(e) defines public lands
.. (available: for selection by. Native

| 4 BLM regulations’ refer to. the use. of prin-
ciples.of Instructions, .44.L.D. 518, in 43 ‘CHR,
Subpart 2800, which is the General Right-ot:
Way .section. The ruling. that only. the im-
provement can be. excepted from, ensuing pat-
ents does not conflict with this reference: th -the reoulatons

® “Beepting however from this conveyaneé
that certain

pipeline |and:allAappurtenancer benstheretu, vis a tet Ste foe,

through, over, or ‘upon and‘ the right
of the United. States, its- officers, agents, or.
employees to maintain, operate, repair or im-
prove.the same, so long as needed or used ‘for
or. by the United States.” (Doyon’s Response
to Order Closing Record. (Haines to Faithanks
Right-of-way), dated 8-28-79, Exhibit A; p. 12,
Patent No. 1229079 issued 10-11-62.)
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Corporations) as “all Federal lands
and interests therein located in
Alaska except: (1) the smallest
practicable tract, as determined by
the Secretary, enclosing’.land. actu-
ally usedin connection with the ad-
ministration of any Federal instal-lation.”
-BLM states that the extended pe-

riod of nonuse of this portion of.
_

the pipeline is sufficient to preclude
making a § 3(e) (1) determination.
‘Implicit in such argument is the
premise that a 44 L-D. 513 interest
: 5 Wy 7? roe *

.ie ST yen Tir a Tee
.
termination.
Tre Bespre dsdno orteh added:whieh tte :

effect of a Federal
improvementcopetrueted aud ioatatalcad wader

7 fete Boos, 44 TD STS, does not

cause segregation of the land sO as
to prevent application of entry or
claim under public land laws. It is

|

the salient feature of the origin and:
purpose of 7natructions,44L.D. 518,

°

Pout the pefainedPederal tideresthe
\ Himited ta the imnravement itself

7 .Aopledi ois fe, be axe
4 a7 +.

i 45paltony WEL Boga
the land which would limit or re- .

‘strict the patent. An. improvement- constructed by the FederalGovern-
ment under a 44.1L.D. 513. notation

is. not land and thus cannot be “land
actually used”within the

definitionof § 3(e) (1). .
[8] The Board finds. that inas-

muh
%

as. the Federal interest inan
ypravenene cotsettneted and sinin-

tained
|

on public land pursuant to

instructions, 44 L.D. 518, does not
wifoet uw sySLC R:ation
interest. in, the land itself, but is
limited to the improvement, it can-

of, nor is it aa

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

z TR, at
pes SPormn Vtie

187 LD.

not be considered as a possible 9x-

ception to
being “public land” with-in the

meaning of §8(e)(1) of
ANOSA.
The next question is whether the

interest was excepted from with-
drawal within the meaning of
§11(a)(1) of ANCSA, and there-
fore isnot selectable underANCSA.
The language of this section spe-

cifically excepts from withdrawal
for selection by Native corpora-_
tions, “landswithdrawn-or reserved
for national defense purposes.”

thaTe Tan repoes, PETE UaatEEL £ EP PP ESTP ES

Board found that the
pump

stations
Fre,

wzpeth Aeace, Le TSS ~ thiOF a4a7, Wichim
the exeention af “RW fa\1).
therefore were not withdrawn for
selection pursuant to ANCOSA.
Thus, the affected lands could not
be selected, even though the Federal
Government had excessed thepump
stations. The Board ruled: that at
the time ANCSA withdrawals be-
come eilective, the and the

i tal

“dng the national &

Cue

Tor,

for the pit aahich had heen

and

~ al the PLO were iW
_ eifect and that no auxiliary actions,
suchas procedures to excess, could
defeat a PLO. or change its
character,
This Board,. in

1»

Paug-Vily Ino.
Lid.,.3 ANCAB 49. 56, 85 LD. 229,
235 (1978). concluded that the
terms “withdrawn or reserved” are.
used interchangeably for purpose of
determining lands excluded from se-
laatian miler g 14 fea) fy nt ANC.
SA. It follows that if lands affected
by 2.44 L.D. 513notation are neither

eh Tanswithudyaway nor reserved, £1

do notcome within the exception of
-

§11(a) (1).
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[4] The Board therefore finds, in
agreement with BLM and Doyon,
that lands affected by construction
-and maintenance of a linear pipe-
line under principles of Instruc-
tions, 44 L.D. 518, are not “lands
withdrawn or

reserved for
national

def: a fhe bose
. ing of exception to withdrawal of
lands under § 11 (a) (1) ofANCSA.
Having determined that a 441L.D.

513 interest does not appropriate the
land so as to bring it within the ex-
ceptions of either § 8(e) (1) or § 11

(a) (1) of ANOSA, the question re-

INE Dhrepose. with

mains as to the means of terminat-_
ing a 44 L.D, 518 interest. .
Both Doyon and BLM agree, in

general terms, that a44 L.D, 518in- .

terest. fails under its own terms
when the improvement,ceases to be
_needed or used by theUnited States.

' Both agree that it is the factofnon-
use and lack of need that terminates
the effectiveness of a 44 L.D. 518 in-
terest, as. opposed to the necessity
for a formal revocation by the Sec- —

‘retary of the Interior to terminate
the effectiveness of uo PLO wile
“drawal.

The parties seriously. disagree on
the legal principles’ under which
fe pipeline
terminated. Doyon argues actual
“ahandenment, as evidenved
cially by the decision to surplus the

Tule of (476PLOpeLLy By RaNDek GL Ua
The BUM engross that a

_within — the legal nuances. . of
abandonment doctrine would. be

appropriate. BLM argues. that the
issue need not be resolved becausenf AAT TY B19 Feta annropritata(Fb tb La.t

dy.
dae) interest PPE OEY Prats

Inferesf should he

Ospe

the land; all Federal interest in
land must be conveyed within’ a

§ 11 (a) (1) withdrawal unless such
interest is exceptedunder other pro-
visions of ANCSA; a 44 L.D, 518
interest does not fit within any of.
the

exceptions therefore it must be
ear “¥ ts cd.

The Board does not acceptBLM’s
argument, having ruled that a 44

—

L.D. 513 interest is not an interest
in land. Since'a 44 LD. 518 interest
is not an interest in land it-is not
conveyed under ANCSA, and must
be excepted from patents issued
under ANCSA unless it terminatesby its own terms.
[5] The Board concurs with the

parties and finds that a notation on
the land records of a 44 L.D. 518
interest must be removed, and no
reservation of such interest. can be

_

included on subsequent patents,
when the subject improvement is no
longer needed or used for or by theUnited StatesTheBoardconcurs with BLM in .
that there is no necessity to rule on
27 + tuyt e 1 2The (hoethibe et apenderi ent Wihh-

- in themeaning of the cases cited. In
this appeal, since BLM was signa-
tory to a Stipulation (June 6, 1980)
m™H which 44 aererd ahd tha

Haines-Fairbanks
pipeline Tight-atat4ePaster, chal 7 not he Te.

served to the
» United

‘Statesin the
pe0;Une A isegih

rhof.wav, C

Yeyulet docu:wEL, if
je amoeontacted that the pipeline is
no longer used for or by the United -

States. Therefore,no rulingis nec-

essary on degree of evidence re-

quired to terminate a 44 L.D. 513.
ante atmMvceresy,
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[6] The Board concludes that
where the record is uncontested and
supports a factual finding that the
United States no longer uses or
needs. an improvement constructed
pursuant to the principles of Jn-
structions, 44 1.D. 518, the Board
can accept a stipulation by the par-
ties to remove the reservation. of in-
terest from a conveyance document.

_ The file record of this appeal doc-
uments various events which pro-
vide the basis for a factual deter-
mination as to whether all Federal
interest in the linear pipeline has
terminated pursuant to the Jnstruc-
tions, 44 L.D. 518.
The record discloses that in May

1970, the Army determined there
was no further military require-
ment for supply through the
Haines-Fairbanks pipeline system;
the decision. to excess the pipeline
system was made in 1971; in
1978, the Army filed a Preliminary
Report of Excess concerning dis-
posal of the system; in 1976 the
GSA. determined the linear pipeline
to be surplus; in 1978, the U.S.-
Canada Permanent Joint Board on

Defense, determined there is no fur-
ther need for the Haines-Fairbanks
pipeline.
Therefore, based on. the file

record of this appeal, the Board ap-
proves the Stipulation filed by
BLM and Doyon on June 26, 1980,
and Orders BLM to delete the res-
ervation of the Haines-Fairbanks
pipeline right-of-way, F-010148,
from the DIC here appealed, and to

make appropriate amendments to
the land records involved.
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This represents a unanimous de-
‘cision of the Board.

,

Jupira M. Brapy
Administrative Judge

-

Apicam, F, Dunning
Administrative Judge

Josep A. Batpwin
Administrative Judge

CENTRAL OIL AND GAS, INC.

2 IBSMA 308

Decided October 23, 1980

Cross appeals by Central Oil and Gas,
Inec., and the Office of Surface Mining
Reclamation and Enforcement, from a
Mar. 11, 1980, decision of Admin-
istrative Law Judge Sheldon L.
Shepherd sustaining seven violations
and vacating the remaining violation
in Notice of Violation No. 79-ITI-17-
26. (Docket No. IN 9-21-R).

Affirmed in part; reversed in part.

1. Surface Mining Control and Recla-
mation Act of 1977: Generally—Sur-
face Mining Control and Reclamation
Act of 1977: Previously Mined Lands
Where a surface coal mining operation
affects previously mined lands, the fact
that an alleged violation could have ex-
isted. before the present operation does
not relieve the. permittee from responsi-
bility for the violation.

2. Surface Mining Control and Recla-
mation Act of 1977: Roads: Generally
The exception clause in see, 522(e) (4)
of the Act is not intended to allow min-
ing activity near the junction of a mine
aecess or haul road with a public road;




