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6 Lexisiexis:

1 of 1 DOCUMENT
[NO NAME IN ORIGINAL]
[NO NUMBER IN ORIGINAL]
Department of the Interior
441D. 513, 1916 I.D. LEXIS 167
January 13, 1916

HEADNOTES: [**1]
[*513] ROADS, TRAILS, BRIDGES, ETC. IN NATIONAL FORESTS -- EXCEPTION IN PATENTS.

Where "roads, trails, bridges, fire lanes, telephone lines, cabins, fences, and other improvements necessary for the
proper and economical administration, protection, and development of the national forests," have been actually
constructed and are being maintained upon public lands of the United States under the provisions of the act of March 4,
1915, or survey has been made and the area needed for such improvements definitely fixed and the construction thereof
has been provided for and will be immediately undertaken, and the lands are thereafter disposed of under any of the
public land laws, the final certificate and patent should except such portion thereof as is so devoted to public purposes.

ACTION: INSTRUCTIONS.

OPINIONBY: JONES

[*514] JONES, First Assistant Secretary:

I am in receipt of your [Secretary of Agriculture] letter of November 4, 1915, referring to the instructions of this
Department, dated August 31, 1915 [44 L.D., 359], to the Commissioner of the General Land Office, concerning
constructed Forest Service telephone lines crossing lands within national forests and listed and entered under the [**2]
homestead law of June 11, 1906. The Commissioner of the General Land Office was there instructed as follows:

In cases where telephone lines or like structures have been actually constructed upon the public lands of the United
States, including national forest lands, and are being maintained and operated by the United States, and your office is
furnished with appropriate maps or field notes by the Department of Agriculture so prepared as to enable you to
definitely locate the constructed line, proper notation thereof should be made upon the tract books of your office and if
the land be thereafter listed or disposed of under any applicable public-land law, you should insert in the register's final
certificate and in the patent when issued the following exception:

"Excepting, however, from the conveyance that certain telephone line and all appurtenances thereto, constructed by
the United States through, over, or upon the land herein described, and the right of the United States, its officers, agents,
or employees to maintain, operate, repair, or improve the same so long as needed or used for or by the United States."

In your present communication, you refer to the appropriation act [**3] of March 4, 1915 (38 Stat., 1100),
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containing the following provision:

For the construction and maintenance of roads, trails, bridges, fire lanes, telephone lines, cabins, fences, and other
improvements necessary for the proper and economical administration, protection and development of the national
forests, $ 400,000 --

and state as follows:

This act provides for the construction of such improvements of the foregoing class as may be necessary for the
purpose already enumerated, and provides as well for the maintenance of those which are already constructed. The
expenditure of money from this subappropriation, in accordance with its provisions, would appear to me directly to
result in devoting to public purposes the land upon which such money is expended. This expenditure may be either for
construction or maintenance. One of the first and most desirable things, either for construction or maintenance, is
definite location by means of survey. I see no reason why the expense of such survey should not be charged against the
subappropriation quoted, and it would appear to me that such expenditure would in itself be sufficient to devote the land
to public purposes as being "necessary [**4] for the purpose of proper and economical administration, protection, and
development of the National Forests."

I shall appreciate it if you will advise me whether in the case of such expenditure and the subsequent listing of the
land, your Department has authority to include such an exception in the final certificate and patent, provided at the time
of listing you are furnished with evidence of the fact that a certain part of the land has been so devoted to public
purposes, accompanied by the necessary tracings showing the location and extent of such appropriation.

[*515] I am of the opinion that the same reasoning as adopted in the Department's instructions of August 31, 1915,
to the Commissioner of the General Land Office, relative to telephone lines constructed under authority of similar
appropriation acts applies to the other kinds of improvements mentioned in the above act of March 4, 1915; and that
similar exceptions as to lands needed for such improvements may be inserted in the register's final certificate, and in the
patent when issued. Your communication, however, would appear to take the view that a mere preliminary survey is
sufficient as a devotion of the land to [**5] the public use indicated. Without expressing a definite opinion at this time,
I would incline to the view that a mere preliminary survey, which might or might not be later followed by construction,
is not an appropriation of the land to the public use. It would seem that some action indicating upon the ground itself
that the tract has been devoted to the public use, is necessary -- such as staking the area to be retained by the United
States, accompanied by a setting aside of a sufficient part of the appropriation for construction. In other words, the case
should be one of either actual construction, or in which the evidence shows that the construction has been provided for,
and will be immediately undertaken.

A copy of this communication has been furnished the Commissioner of the General Land Office, for his
information.

Legal Topics:

For related research and practice materials, see the following legal topics:
GovernmentsFederal GovernmentPropertyGovernmentsPublic LandsForest Lands
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UNITED STATES
DEPARTMENT OF THE INTERIOR
OFFiCE OF THE SOLICITOR '

Anchorage Region

P. O, Box 1656
Anchorage, Alaska 99501

June 30, 1964

) Memorandum - ‘ U
To: State Director, Bureau of Land Management, Anchorage
From: Regional Solicitor, Anchorage

Subjects 44 LD 513 - Use and Notation

. You have requested that | review the memorandum dated May 27, 1964 from the

Chief, Lands and Minerals Management, relating to application of the Instruciions
dated January 13, 1916 {44 L.D. 513} to existing roads and trails providing access
to arecs of the public domain valuable; or potentially valuable, for recreation,
timber, grazing or other fypes of public lands development, Bob Cofiman and |

" discussed this subject prior to the issvance of his memerandum, and | am in agree= .
ment with the views he has expressed therein.

In your covering memorandum, you have raised cerfain questions concerning the
utilization of existing roads and frails by BLM under the principles of 44 L.D. 513,
“You point out that apart from the system of public roads mainiained by the State of
Alaska theve are existing reads and trails providing access into back-couniry areas.

" These roads and troils may be either of two types:

1« Historic roads and irails whose origin can nof be definitely
ascribed or traced to any federal construction program,. These
include the gold=rush frails, dog team trails, lndien frails, etc.
Many of these trails are of scenic and historic inferest and are
considered fo have value in your recreational program. Main=

~ tenance of these rouds over the years has been huphazczra.

2. Roads and trails origl inally constructed with federal funds, but
which are no longer used or mainiainad by the constructing
agency. As an example, you mention certain trails constructed
with funds made avaijcbie to the Fish and Wildlife Service

" to provide access to key fishing areus.
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You ask whether these existing roads ond ivails moy be appropriated by BLM under

tha 44 L.D, insteuctions so as fo protect them from opproprlation ead elosure or

destruction by patentees under the public land laws, If so, you contemplote stak=
ing these roads and trails on the ground and noting fheir exisicnce on the public
land records, .

Second, you ask whether the use of roads and trails by the publsc, ab ent any
federal use or maintenance, would support appropriation under 44 L.D, instructions.

Finally, you present a situation where a road which was constructed by the Federol

government with appropriated funds but which has not been federally maintained

- during recent years traverses anftered lands. You wish fo know whether this "public

rocd™ may be appmpnai’ed by notation on the public land records under the 44 L,D,
insiructions,

Initially, a distinction should be made between @ road or frail which is a public

" highway and a road or trail which is merely o federal improvemeni‘ or facility. A
wighway is o public raad which anyone is free to usel In Alaska, a highway may
- be created by an act of the uppropriate public authorities mg:fesi'mg an intenfion

C ja accept the grant of the right of way for public use or if may be created by public

user for such a period of time and under such conditions as fo prove that the grant
has been accepted. Hamerly v. Denton, 359 P. 2d 121 {(Alaska, 1961}. R. S. sec.
2477 (43 U.S.C. sec. 932) which provides that

The right of way for the consfruction of highways over public londs,
not reserved for public uses, is hereby granted.

has been consirued by the courts fo constitute a congressional grant of a right of
way for public highways across public lands, If the grant has been accepted by .
act of the public authorities or by public user, the rond is a public highwey and
‘any entry of public lands fraversed by it is subject o the easement in the public.
An attempted appropriation by the United States under 44 L.D, instructions would

be superfluous and inoppropriate,

A road or trail, however, may be a federally owned improvement or facility, and
not a public highway, even though the public may be permitted to use it. For
example, an access road fo a fire conirol station constitutes a federal improvement .

" In order for it to retain its status when the lands crossed by it have been entered,

- instructions. If construction pracedes eniry of the lands, notation on the land

it must have been appropriated by the United States in accordance with the 44 L.D,
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records evidences the appropriaﬁm. If construction has not taken place prior to
entry, 44 L.D. 513 requires some action indicaling upon the ground itseli that

the tract had been devoted to the public use=—such as staking the area fo be fraversed,
and therefore retained by the United Sfu%‘es-—*accom?amcd by a setting aside of a
sufficient part of the Gpproprmﬁon for consituction. In ofher words, according fo
the instructions, fhe evidence must show that construction héd been provided for
prior to entry and will be immediately undertaken. It Is important fo bear in mind
‘that the notation on the land records is not essential to the apprspricstion of tne
right of way. Appropriation may fake place without any notatien on the records
and conversely, the notation on the land records, in and of iiself, would not conw
stitute @ vaiid appropriation of the land. The puipose of the notation is to provide
notice fo the public that the fangible improvement, that is, the road or trail {or
bridge, telephone line, building, ete.) is the property of the United States.

A road or rail originally constructed as a federal facility could, | think, be con=
verted into @ public highway through veiun.ar; abundonment by the constructing

~ federal agency and subsequent publ;c use _for a sufficient period of time and fo a

sufficient extent. Bub so long as it is used and maintained by the federal agency
for an authorized federal purpose, it would not become a public highway and would
remain the property of the United States.

In the case of entered lands, if the road was a public highway af the time the land
was entered, the enfryman fukes subject fo the public essement. Homerly v. Denton,

.- supra. If the road was originally o federal improvement which hed been abandoned

.prior ta enfry, the entryman would not take subjed to the right-ofwway, Similariy,

if the road was abandoned subsequent to the initiation of the entry, the entryman
would be entitled fo take free and clear of the right-ofwway. Finally, if the road

was abandoned prior to eniry and apprepriated by BLM for an authorized purpose prior
o entry, the entryman would take subject fo the appropriation of the ngh?-of——wmy

by BLM, The question of abandonment is one of fact fo be resclved in each instance.

With respect to your second question, it shouid be initially recogn‘ized that wherever
a right-of =way is desired to be appropriated, the right to appropriate must be esteblish=

_ed by Congressional authorization, Whether - the right-of ~way is to.be appropriaied.,

“For an existing rood or a road to be constructed with federal funds, there mustbe

authorizing legislation. The mere fact that an existing road or trail is desirable or
“wseful is not sufficient to authorize 155 appropriafion uader 44 L. D, principles.

s

Jf appropriation of the right=-of-way i is aui'hoﬁzed: it.is my view thatthe 44-l.D.
_instruchions wouia b GPplTeabla winiter thore was on existing road or wether e
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the land records would evidence thesappropriction. I the road Is in such o siote :
of disrepair as to require extensive 'wpair or reconstruction before it could be

used, the appropriation of the right-of-way, to be valid, would probubly requira
some action on the ground, such os staking, uccampamed by tha sefting aside of
sufficient funds for its reconstruction or repair.

Finally, it is my view that public use alone is not a suffigient basas for o 44.L.0,
«otation. If the road is o “public highway, the notation is without significance;
the pubiic easement is reserved under R.3. sec. 2477, supra. Use by the publ Ic,
.in and of iiself, is not authority for appropriation by BLM under 44 L.D.. prmciyees},,___
1t must be Borne in mind that BLM is not charged with the responsmsi;{*y for main=
taining the public.road system in Aicska, and that any appropriation of a right-cf=way
for a road or frail must be pa;suani' to @ &mcnon conferred upon BLM by the Congress;

1

llam W, Redmond .
< Regmnal Soiscxtcr '
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EAMERLY v. DENTON Alaska 121
Clte ayw, Alaska, 350 I'24d 121

willlam L. HAMERLY, Appellant,
v.
Daniei Webster DENTON, Appelles.
No, 47,

Supreme Court of Alaska,
Jan. 27, 1061,

Action to cnjoin nbstruction of road.
The Distriet Court, Third District, J. L.
McCarrey, Jr., J. entered judgment in
plaintiff's favor, and defendant appealed.
The Supreme Court, Dimond, J., held that
dedication could not be implied from home-
steaders’ establishment of road which had
no substantial use except when occasion
made it convenient for persons to visit
homestcaders socially, for business purpos-
€3, or out of curiosity,

Reversed and remanded with diree-
tions.

. Pubtle Lands S>64

Federal statute granting tight of ways
for construction of highways over public
lands not reserved for public uscs is opera-
ble in Alaska and constitutes congressional
grant of right of way for public highways
across public lands. 43 U.S.C.A. § 932,

2. Public Lands C64

Before a highway may he created,
there must be either positive act on part of
appropriate public authoritics of state clear-
Iy manifesting intention to aceept grant, or
there must be public user for such periodd
of time and under such conditions as to
prove grant has een aceepted. 43 US.C AL
§932. i -

3. Public Lands C=64

Party ¢laiming that road became publie
highway under federal statute granting
highway right of ways over public lands by

virtue of public use had burden of proving -

that highway was located over public lands
and that character of use was such as to
constitute acceptance by public of the stat-
utory grant. 43 US.C.A. §932.

B P.20=21%

4. Publle Lands <=4

The term "public fands” means lands
which are open to scttfement or other dis-
position under land laws of United States,
aml does not cncompass lands in which
rights of public have passed and which have
become subject to individval rights of a
settler,

Sce publiention Worils and Phrases,

for other judicial constructions and defi-
pitions of “Public Lunds",

5. Public Lands C3%()), 64

Portion of land covered by valid entry
under Homestead Laws is scgrepated from
public domain until such time as entry may
be cancelled by government or relinquished
and is net included in cohgressional high-
way right of way grants, 43 US.CA. §
932.

6. Pubile Lands <40, 102

Abandonment or cancellation of home-
stead entry only brings land within cate-
gory of public lands with reference to pub-
lic use in future,

7. Highways ¢=t7

Evidence of public use of road during
periods that land was not subject of home-
steaders’ claims was insufficient to justify
finding that public highway was created
across homestead, 43 U.S.C.A. § 932

3. Highways &8

Desultory use of dead-end road or trail
running into wild, unenclosed, and uncuiti-
vatel country, does mot crecate a public

highway, 43 U.5.C.A. §932.

9. Dedication C=18(1)
There is "dedication” when owner of

interest in land transfcrs to public the priv-

ilege of use of such interest for public
putpose. .
See publication Wonls aad Phrases, -
for other juidicind constructions and defi-
nitions of “Dediention™.

10. Dedication <=41, 44, 45

Question of whether there has been
dedication is question of fact; this fact will
not be presumed against landowner, but bur.
den rests on party relying on dedication
to establish it by clear and uneguivecal
proof. - :
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11, Dedication &>20(5)

Dedication could not be implied from
establishment by homesteaders of road
which had no substantial use except when
occasion made it convenient for persons to
visit humesteaders sociaily, for business
purposcs, or out of curiosity.

12. Dadicatlon €41

Intention to dedicate could not be pre-
sumed from fact that homesteaders appar-
ently did not attempt to stop sightseers
and hunters from occasionally using road
they had established.

3. Dedlcation €215

Dedication is not an act or omission
to assert a right; mere absence of objection
is naot sufficient.

14, Dedlcation S=1(5

Passive permission by landowner is not
in itsclf evidence of intent to dedicate; in-
tention must be clearly and unequivocally
manifested by acts that are decisive in char-
acter.

15. Easemants ¢7(4)

Statute which prescribes ten-year pe-
riod of limitation for actions brought to
recover real property and purports only to
bar remedy may be used as basis of estab-
lishing eascment of right of way across an-
other’s land. A.CL.A.1949, § 55-2-2,

16. Easemants C>8(1)

Use alone for statutory period, even
with knowledge of owner, docs not estab-
lish casement. A.CL.A.1949, § 55-2-2.

17. Eascmaonts C38(1)

There is presumption that one who en-
ters into possession or use of another’s prop-
crty does so with owner's permission and
in subordination to owner's title, and this
presumption is overcome only by showing
that such use was not only continuous and
uninterrupted, but was openly adverse to
owner's interest, 1. 2., by proof of distinct
and positive asscrtion of right hostile to
that of owner,

18. Easomenis <=36({3)
Evidence failed to establish ensement

by adverse use of road over homesteader’s
land. A.CL.A.1949, § 55-2-2.

19, Easaments €=213(3)

Homesteader who knew, long before
doing anything to develop homestead, that
he had problem of obtaining access to his
property and could nat count on using one-
eighth mile long road crossing second home-
stead was not entitled by “justice of the sit-
uation” to injunction against obstruction of
the road by sccond homesteader, although
first homesteader’s only other access was by
road which was approximatcly twa miles
Jong and traversed property of two or three
other persons,

20. Assanlt and Battery C=37, 39

Party who suffered no physical or men-
tal injury from discharge of rifle which was
fired in his general direction while he was
cutting homesteader’s fonee across road an
homesteader’s land was not entitled to
award representing actuai or compensatory
damages for assault and was therefore not
entitled to punitive damages.

John C. Ilughes, Hughes & Thorsness,
Anchorage, for appellant,

John M. Savage, Robison, McCaskey
Savage & Lowis, Anchorage, for appellce.

Before NESBETT, C. ], and DIMOND
and AREND, JJ.

DIMOND, Justice,

This is a controversy over a road which
crosscs Hamerly's property and gives access
beyord to Denton's homestead. Hamierly
objceted to its usc by Denton, and the lat.
ter, claiming it to be a pullic highway,
brought an action to enjoin its obstruction.
The district court entcred judgment in Den-

“ton’s favor, and Hamerly bas appealed.

The question to be decided is whether
this road is a “highway” within the mean-
ing of Scetion 932, Title 43 U.5.C.A., which
provides: :

“The right of way for the construc- -
tion of highways over public lands, not
reserved for public uses, is hercby
granted.”
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Qe ax, Algeka, 358 P2d 131

[1,2] ‘The operstion of this statute in
Alaska has been recognized.t  The tertie
torial District Conrt and the highest courts
of several states have construed the act as
constituting a congressional grant of right
of way for pubdic highways across public
lands. Dut before & highway may be cre-
ated, there must be cither some positive act
on the part of the appropriate public au-
tharities of the state, clearly manifesting an
intention to accept a grant, or there must be
public user for such a period of time and
under such conditions as to prove that the
grant has been accopted.?

[3] 1t is not clnimed that the read =
contraversy became a puldic highway by
any act of the public authoritics. Rather,
it is contendod that a highway was cstab-
lished by public use. Thus, in the court be-
low Drenton had the burden ® of proving (1)
that the alleged highway was Jocated “over
public lands” 4, and (2) that the character
of its use was such as 1o constitute accept-
ance by the public of the statutory grant.

{4,5] The term “public lands™ means
lands which are open to settiement or other
dispasition wder the land laws of the Unit-
¢d States, It does not ericompass lands in
which the rights of the public have passed
and which have becomie subject to individual
rights of a settler® YWhen a citizen has
made a valid entry undor the homestead
faws, the portion covered by the entry i3
then scgregated from the public domain. It

1. Derger v. Olisen, DODAsKkr 1938,
& Alaxka 388; Clark v. Taylor, DOGD,
Alnska 1R, B Alaskn 308;  United
States v, Rogge, D.C.D.Alska 1041, 10
Alaske 120,

2. See Berger v. Ohlson aod Clork v, Tay-
Ior. rupra note 1: Kirk v, Schultz. 101,
G3 Tdaibe 275, 11D P24 266: Leach v,
Manhare, 1938, 102 Cole. 320, 77 240
652:  Tovelnee v, Highiower, 16,
50 NM. 50, 163 P20 864: Mateh Hros.
Co. v. Blnck, 1017, 25 Wyo, 108, 5
. GI8; State ex rel, Donuie v, Nolss,
1020, 58 Mont. 187, 101 P. 150 Mont-
xo;:g:r v. Bomers, 1007, 30 Gr, 250, 00
P. 84,

3. See Korf v. Ttten, 1017, 64 Colo. 3, 160
P. 148, 140,

has been appropriated to the use of the en-
tryman, and antal such time as the cotry may
be cancelled by the government or relin-
quished, the land is not included n grons
made by Congress under 43 US.LCA, §
9328 Conscquently, o highway cannot be
established under the statute during the time
that the land is the subject of 2 valid and
existing homestead claim,?

[6] The road involved in this case
eressed land which was the subject of vari-
ous hemoestead claime beginning in 1925 and

* ending in 1958 with the issuance of a home-

site patent to Hamerly, The first entry was
made by Murphy who filed his application
for 3 homestead on November 28, 1925, He
relinguished his claim on Decomber 9, 1927
and then filed aguin on January 25, 1928
This tatter entry was closed out by the tand
office on June 23, 1942,

The second entry was made by King who
fled his application for a homestead on
August 10, 1942, He relinquished his entry
on November 19, 1946,

The next claimant was Hamerly who
made his entry on March 8, 1948, This ea-
try was closed ous by the Jand office on No-
vember 7, 1955 for failure to mecet the stat-
utory requirements of coltivation. Hamerly
fled a sceond homestead entry on January
11, 1956, and this entry lkewise was elosed
out on June 18, 1955. On Jume 19, 1936
Harmerly filed a homesite entry to protect
the housc which he had built on the prop-

4 WOUsSCA IR

S5 Eorl. v. Ixten, supra note 3, 160 P, at
pages 156-151: Barlon v, Northera -
Pavifie 1. Co. 1802 345 U8, 505, 12
8.00 &, 50 LEG 800,

8. Atchivon, Toprka & Santa Fe R, Co.
v, Riehtor, 1015, 20 XL 278, 148 P. 478
LEAJNGH, 260,

7. Rog:r Atchison, Topeka & Santa Fe R
Co. v, Richter. supr note 4; Koef v Tt.
ten, suprn. pote 3. 100 P, st pages 150~
151: Bardon v. Northermn Paciie R. Co.,
gupra note 5; Red River and Lake of the
Woolds R. €o, v. Sture, 15684, 32 Ming, 93,
20 B.W. 29,
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erty, and patent was issued to him on April
1, 1958,

Ilence, from 1928 to 1938 there were four
gaps in the posscssion of the land:

l. From December 9, 1927 to January
25, 1928.

2. From June 23, 1942 to August 10,
1942,

3. From November 19, 1946 to March
8, 1948.

4. From November 7, 1935 to January
11, 1956.

It was only during those periods of time
that public use of the road could constitute
acceptance of the grant made by 43 US.
C.A. §932. Usc made of the road at other
times when the land was the subject of ex-
isting homestead or homecsite entries may
not be considered, 1lowever, the court be-
low held otherwise. It stated thate—

“s * * jt would scem that if the
public had Dbeen using a particular
routc during the period of the entry, as
soon as entry was closcd out by the
Rurcau of Land Management a publie
highway would be created.” (Empha-
sts added.)

In this, the court was in error. The ques-
tion of whether a publie right of way has
been acquired must be determined by the
conulitions as they existed when action was
taken to acquire the right of way. If the
conditions were such that the lands were not
public lands—having been taken up under
homestead applications—then the congres-
sional grant was not in effect. Tublic use
of the road would be of no avail since there
would be at that time no offer which the
pullic could accept. The fact that the en-
trics were Iater relinquished or cancelled
wounld not change the condition so as to
make the road a public highway at the time
of rclinquishment. The abandonment or
canccllation of a homestead entry only
brings the land within the catcgory of pub-
lic lands with refcrence to public use in the
futurc® Conscquently, it must be deter-

8. Korf v. Itten. supra note 3, 160 P at
page 151; DBurdon v. Northera I"acifie RR.

mined whether during the gaps between en-
tries there is evidence of public use suffh-
cient to create a public highway.

{71 The record shows that between 1927
and 1942 the road was used as follows:
Charics Lechaer, Jr., as a boy, had ridden a
bicycle on the road occasivnally hetween

1933 and 1936. Jack Werner had driven

his car on the road one or two times to luok
at a cabin in 194}, Fred Kilcheski traveled
on the road to visit Murphy (the fiest home-
stead entryman) in 1929 David Fleming
had used the road in 1938 and 1939 for hunt-
ing and to cut poles to use as a framework
for a boat skid.

Entryman King operated a pig farm on
the property. During World War II he
sold pigs to the Army, and Army trucks uscd
the road to haul garbaye for the pigs. Frud
Kilcheski said that he saw the trucks using
the road daily during the period of two
weeks in 1943, Wesley Martin testified that
he went to Lhe pig farm unce between 1940
and 194 to buy a horse. Martin Goresen
had walked to the pir farm once or twice
between 1941 and 1943 out of curiusity.
David Fleming had visited the pig farm
many times out of curiosity.

This evidence is not enough to support a
finding that a public highway was estah-
lished. Murphy relinquished his first home-
stead claim in December 1927, and there
was no cvidence that the road was used at
all between then and January 1928 when
Murphy's sccond entry was maille. The
next “open” period was between June 23
and Angust 10, 1942, and there is no evi-
dence of travel on the road during that spe-
eific period of time which could ¢stablish a
puhlic right of way,

The land was also open to the public from
November 1946 to March 1948, and again
from November 1955 to [anuary 1956, Dt
the cvidence as to public use during those
times is meager and far from convincing.
Delbert Owen hunted in the area ecight or
ten times a year since 1947, During the
spring and summer of 1947 Wayne Hein-

Co., sapra note 5, 143 US. nt pame 538,
12 S.Ct. at page 897, 30 LEd, 80D,
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baugh drove over the read quite a fow times
as far as the hog ranch which was then
abandoned. IHe didn't state what purpose
he had in making these journeys., He also
walked over the road in 1948, but apparent-
ly only once. Jamcs Forth was hunting
rablits in the arca and went as far as the
pig farm on two occasions in the fall of
1948. Martin Goresen estimated that he
had used the road about twenty times be-
tween 1947 and 1954 for the purpose of
trapping and hunting. Chris Sorenson re-
called that as a sightseer he drove over the
road on one occasion in 1947,

[8] There simply is not cnough evidence
of public use to justify the lower court's
finding that a public highway was created
across Hamerly's homesite. During the pe-
riods that the fand was not the subject of
homesteaders’ claims, its use was infre-
quent and sporadic. Those who did use the
road had no real interest in the lands to
which it gave access. They were merely
sightscers, hunters and trappers, The road
couid not be cansidered as something that
was cither necessary or convenient for the
accommodation of the public. Where there
Y5 a dead end road ar trail, ruaning inte
wild, unenclosed amd uncultivated country,
the desuitory use thercof established by the
evidence tn this case docs not create a pub-
lic highway.?

Denton also claims that the public ac-
quircd 3 right of way by use of the road
during periods when the land was in the
possession of homestead claimants. He
bases this argument on theories of dedica-
tion and adverse user.

{9.10] There is dedication when the
owner of an interest in land transfers to the

3. See Kirk v. Sehultz, supra note 2, 119
'l at page XS: State ox rel. Donnie
v. Noian, sapra note I, 191 P, at pngs
152: Town of Rolling v. Emrich. 194,
122 Wis. 134, 90 N.W, 464,

10. 6 Powell, Real Property § 934, st
346 (1958).

1. Id & 935, at 3532; Duran v. Zormueh-
len, 1927, 203 Towa 1114, 211 NIV, D85 ;

People ex rel. Markeraff et al. v. Rosen-
Sehl, 1043, 383 IIL 468, 50 N.E2d 479,

Atafcx Rep, 348363 P.2d—9

public a privilege of use of such interest
for a public purpose.® It is a question of
fact whether there has been a dedication.
This fact will not be presumed against the
owner of the land; the burden rests on the
party relying on a dedication to establish
it by proof that is clear and uncquivocal.M

[11-14] Tt is true that the road was used
during the tenures of homesteaders Murphy
and King, between 1927 and 1942, But the
road was initially established by these home-
stcaders for their own use, It had no other
substantial use except when occasion made
it convenicnt for persons to visit Murphy

. and King, cither socially or for business

purposcs or simply out of curiosity. It can-
not be implied from this that either Mue-
phy or King intended to dedicate the road
for public use, Nor can such intent be pre-
sumed from the fact that the homestead
claimants apparently did not attempt to stop
sightsecrs and hunters from occasionally
using the read, Dedication is not an act or
omission to assert a right; mere absence of
objection is not sufficient.?® Passive per-
mission by a landowner is not in itself evi-
dence of intent to dedicate®® Intention
must be clearly and uncquivocally mani-
fested by acts that are decisive in charac-
ter. 4

[15] Secction 55-2-2, A.C.L.A.1949 pre-
scribes a ten year period of limitation for
actions brought to rccover real property.
While this statute purports only to bar a
remedy, it may be used as the basis of estab-
lishing an easement of right of way across
another’s land.¥® Denton argues that such
an eascment was created by the desultory
or occasional use made of the road by the

12. Deople ex rel. MNaorkgraff, ot al. v,
Rozenfirld, supra note 11, 50 N.E2d at
page 482,

3. Durk v. Diers, 1918, 102 Neb. 721, 160
N.W. 203, 265, ’

14, Dugan v. Zurmuehlen, supra note 11,
211 N.W. at page 983,

15. See Ringstad v. Grannis, 8 Cir.,, 1948,
171 F2d 170, 173, 12 Alaska 100, 106
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public which extended over a period of
more than ten years.

[16-18] Use alone for the statutory pe-
riod—even with the knawledge of the owner
—would not establish an cascment. When
one enters into posscssion or use of an-
other’s property, there is a presumption that
he does so with the owner’s permission and
in subordination to his title. This pre-
sumption is overcome only by showing that
such use of another’s land was not only
continuous and uninterrupted, but was open-
!y adverse to the owner's interest, i.e., by
proof of a distinct and positive assertion of
a right hostile to the owner of the prop-
erty.’* No such showing was made in this
case. The evidence docs not establish an
eascment by adverse use.

{191 In support of the judgment below
Denton asks this court to consider what he
terms the "justice of the situation”. He
maintains that he must travel approximate-
ly one-cighth of a mile through Hamerly's
property in order to have rcasonable access
to his homestead, and that his only other
access is by a road which is approximately
two miles long and which traverses the
property of two or three other persons, It
would be unjust, he maintaing, to deny him
the use of the road on Hamerly's propesty,

As authority for this theory Denton re-
fers to a Colorado case 17 where, he states,
the court expressly discussed and took into
. consideration in its decision the justice of
the situation in a case very similar to this
case.

It is true that the Colorado court found
that there would be injustice in permitting
a landowner to close a road crossing his
property, because this would be of great
damage to the individual who sought to use
the road. But the court also said that this
would be unjust because it would “deny to
the public a right it is cntitled to enjoy.” 18
The court found that the road involved in
that case was one over which the public

16. Roberts v. Juoger, D.C.D.Alnskn 1014,
5 Alaska 190: Roediger v, Cullen, 26
Wash.2d 690, 170 P.2d 0GB, §78.

had been accustomed to travel for more
than'half 2 century, and that a highway had
been established by public use under 43 U.S.
C.A. § 932. Hence, if the public had ac-
quired a right of way, justice would demand
that the road be available for public use.
That is a far different situation from that
which exists here, where there had been in-
sufficient use to establish a highway.

Denton had lived in the City of Seward,
which is not far from the premises in con-
troversy, since 1946. Ile had been in the
vicinity of the road in controversy between
1946 and 1948 but had never used it during
that pericd.  He stated that the only person
he had seen using it was Hamerly.

Denton applied for a 35 acre homestead
in 1955, and he uscd the road once in that
year to look the country over. In 1956 he
made application for additional homestcad
acreage. In that year, and before he had
done anything to create a habitable dwelling
ar otherwise improve his homestead, he dis-
cusscd the usc of the road with 1lamerly,
and was told that Hamerly did not want
anybody using the road. Denton talked to
Hameriy once again, but the parties could
not rcach any agrcement on this point.

About six manths later Denton attempted
without success to obtain an easement from
Hamerly, In 1958 he obtained a boxcar
for conversion into a dwelling for himsclf
and his family, and moved it across IHamer-
ly's property with the latter's permission.
For a few days after that he used the road
until Hamerly objected. Denton then at-
tempted to obtain permission jrom Hamerly
to use the road for a period of sixty days,
but no agrcement was reached.

These incidents have significance, They
establish that long before Dcnton took any
action to establish a dwelling on his home-
stead, or did anything to develop it, he knew
that there was a problem of obtaining ac-
¢ess to his property and that he could not
count on using the road crossing Hamerly's

17. Leach v. Maohart, 1938, 102 Colo. 120,
T7 P.24 632, ’

I8, Leaeh v, Manhart, supra note 17, 77
P24 ac page G4
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homesite. Denton could not have been mis-
{ed by any action on ITamerly's part that the
road was 3 public right of way., He never-
theless commenced his homestead settiement
without making prior arrangements for ade-
quate access other than by Hamerly's road.
If Denton now suffers an inconvenicence,
this is of his own doing, and not Hamerly's,
There is no injustice here, There would
be injustive, however, if this court were to
require Humerly to divest himsclf of prop-
erty rights in order to neccommodate Den-
ton where there is no lugal or factual basis
for the creation of an casement across his
property.

Denton testified that because of THamer-
Iy's activns he was obliged to expend moncy
in constructing annther rond for access 1o
his property.  The district court found that
he kad suffered damages in the amount of
£250, and awarded such damages against
Hamerly on the basis of the Iatter’s action
in preventing Denton from using the road,
Since this court has held that Hamerly's ac-
tion it forbulding use of the road was not
unlawinl, that portion of the findings and
judgment below are without factual or legal
basis,

{207 Mapcrly testified that he had
placed a wire fence across the road and
that on two occasions Denton had cut it.
The secomd tine this happened, Hamoerly
fired 2 rifle in Denton®s general direction,
Bt without hitting him. The court below
foend that Denton was entitled to the sum
of $100 for a wrongful assanlt made by
Hamerly and to pusitive damages in the
sum of $1.00.

There was no proof, however, that Den-
ton suffcred any injury, either physical or
ariging from mental suffering and fright.
In face, he nover mentioned the incident in
his testimony. Consequently, there was no
basis for the $100 award which presummably
represented actual or compensatory dam-
ages for the assault,

There also was no basis for the award of
punitive damages.  Although this court dees

not condone Mamerly's attempt to take the
Iaw into his own hands, it is disinclined to
depart from the generul rule that the right
te punitive damages is dependent upon the
right to recover compensation for actual
injury,'®

Finaily, the coart awarded Denton attor-
tiey’s fees in the sum of $230, plus costs.
In view of the vonclusions rcached here,
this portion of the judgment must also be
sct aside.

The judgment of the district court is re.
versed, and the case is remanded to the Su-
perior Court, Third Distriet, for procced-
ings that may be neccssary in conformity
with this spinion,

Baa M. SVACEK, AppeHant,
v,
Ross SHELLEY, Appelies,
No. 535,

Kupreme Uourt of Alaska,
Pub. 3, 1DGL

Action for personal injuries sustained
when plaintiff was assaulted with a knile,
against perpetrator of the assault, and
against the perpetrator’s emplover. The
State Superior Coust, Third District, Ed-
ward V, Davis, J, entered judgment on
verdict against perpetrator 2l directed
a verdict in favor of the employer, and
the plaintiff appealed. The Sapreme Court,
Arend, L, held that guestion whether the
emplover emploved perpetrator knowing
that he was 2 dangerous person or retained
him in her service after she learned or
should have known of his dangerous pro-
pensities waz for jury.

Reversed and remanded for new trial.

19. JSee Anpotntion, 1951, 17 ALR.23 &7,
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- Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 48 CER 4.1, the deci-
sion appealed from is affirmed.

Joanw B. TwaHoMPSON
Administrative Judge

WE CONCUR:

FreperICK F1sEMan
Administrative Judge
Jamzss L. Burskr
Administrative J udge

DOYON, LIMITED
5 ANCAB 77
Decided October 10,1980

Appeal from the Decision of the Alaska
State Office, Bureau of Land Manage-
ment F~19155-20,

Reversed in part stipulation ap-

proved

1. -Alaska Native Claims - Settlement
Act: Definitions: Public Lands: De-
partment of the Interior Instructions,
44.1.D. 513 (1916)

Construction and maintenance of an au-
thorized Federal improvement on-public
lands under principles of Department of
the. Interior Imstructions, 44 L.D. 359
(1915) and 44 1.D. 513 (1916),; does not
cause an appropriation of land affected
and thus does not affect the right of ‘se-
lection by a Native corporation under the
provisions of: ANCSA.

2. Patents of Public Lands: Depart-
ment of the Interior Instructions, 4.-4:
L. D. 513 (19186)

DECISIONS OF THE. DEPARTMENT OF THE INTERIOR

[87 1.D.

The Federal interest retained in an au-
thorized improvement constructed and
maintained under principles of Instruc-
tions, 44 L.D. 513 (1916), is limited to
the improvement itself. The exception for
the improvement is inserted in a patent
for the purpose of giving public notice
that the improvement is there; eliminat-
ing the improvement from the convey-
ance; and for assuring any attendant
right of the Federal Government to go
onto the land for purposes consistent
with its. ownership in. the improvement.

3. Alaska Natives Claims Settlement
Act: Definitions: Public Lands: De-
partment of the Interior Instructions,
44 L.D. 513 (1918)

Inasmuch as the Federal interest in an
improvement constructed and main-
tained on public land pursuant to In-
structions, 44 L.D. 513 (1916), does not
effect a segregation of, nor is it an in-
terest in, the land itself, but is limited
to the improvement, it cannot be. con-
sidered as a possible exception to being
“public land” within meanmg of §3(e)
(1) of ANCSA.

4. Alaska Native Claims Settlement
Act: Definitions: Withdrawal for Na-
tional Defense Purposes

Lands affected by construction and main—
tenance of a linear pipeline under prin-

_ciples of Instructions, 44 L.D. 513 (1916),

are not ‘lands withdrawn or ’rgserved
for national defense purposes” within the
meaning of the exception in § 11(a) (1)
of ANCSA.

5. Patents of Pubhc Lands- Depart-

‘ment of the Inter10r~Instruct10ns, 44

L.D. 513 (1916)

A notation on-the land records of a 44
L.D. 513 interest must be removed, and
no reservation of such interest can be
ineluded on subsequent patents, when the
subject improvement is no longer needed
or used for or by the United States.
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6. Alaska Native Claims Settlement
Act: Definitions: Public Lands: De-
partment of the Interior: Instructions,
44 L.D. 513—Alaska Native Claims
Settlement Act: Alaska Native Claims
Appeal Board: Appeals: Settlement
Approval

‘Where the record is uncontested and sup-
ports a faetual finding that the United
States no longer uses or needs an im-
provement pursuant to the principles of
Instructions, 44 L.D- 513 (1916), the
Board can accept a stipulation by the
parties to remove the reservation of in-
terest from a conveyance document.

APPEARANCES: Elizabeth 8. Taylor,
Esq., for Doyon, Ltd.; Shelley J. Hig-
gins, Esq., Office of the Attorney Gen-
eral, for State of Alaska; M. Francis
Neville, Esq., Office of the Regional
Solieitor, for the Bureau of Land Man-
agement.

OPINION BY ALASKA:
NATIVE CLAIMS APPEAL
BOARD

Summary of Appeal

Doyon, Ltd., appeals Bureau of

Land Management decision to in-
clude in a Decision to Issue Convey-
ance reservation of the Haines-Fair-
banks pipeline right-of-way, and of
the right to operate and maintain
the same so long as needed or used
by the United States.

The issue decided is Whether the
Board will approve a stipulated
agreement = between  Appellant,
Doyon, Iitd., and the Bureau of
Land Management that the pipeline
right-of-way shall not be reserved
to the United States in the convey-
“ance document.

The rlght -of-way is noted on the
public land. records as a 44 L.D. 513
interest.* While both Doyon, Ltd.
and the Bureau of Land Manage-
ment agree that the reservation
should be deleted from conveyance
to Doyon, there is substantial dis-
agreement both as to the effect of a
44 L.D. 518 interest, and the cir-
cumstances under which such an
interest is terminated.

These disagreements raise ques-
tions of law which could prevent
the Board from approving the
stipulated agreement. For this rea-
son, the Board rules on the ques-
tions of law raised in this appeal,
prior to ruling on the stipulated
agreement.

The -Board determlnes that ihe
Federal interest retained pursuant
to Instructions, 44 L.D. 513, is .
limited to the improvement-—in this
case, the pipe itself—and therefore
such interest does not cause any ap-
propriation of the underlying land;
that the Federal interest is not ex-
cepted from withdrawal or selection
under ANCSA by either § 11(a) (1)
or § 3(e) (1) ; and that the Federal
interest retained pursuant to In-
structions, 44 L.D. 518, terminates
when the improvement is no longer
needed or used for or by the United
States. The Board concludes there
are no legal impediments to approv-
ing the stipulated agreement and
that the record of this appeal con-

. 144 1.D. 513 notations are notations to the
land records made by the Bureau of Land
Management . pursuant to Instmctions set
forth at page 513 of volume 44 of the Land
Decisions issued on Jan. 13, 1916. Reference is
also made to 44 L.D. 359 issued Aug. 31, 1915.
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tains sufficient factual basis to sup-
poré a conclusion that Federal use
and oceupation of the hnear plpe—
‘line has ceased.

‘Therefore, the Board approves
the parties’ stipulation that the
Haines-Fairbanks pipeline right-
of-way shall not be reserved to the
United States in the conveyance
document to Doyon,

Procedural Background

- On Apr. 2, 1975, Doyon, Ltd.
(Doyon) filed selection application
F-19155-20, as amended, under
provisions of § 12(¢) of the Alaska
Native Claims Settlement Act (85
Stat. 688, 701; 48 U.S.C. §§ 1601,
1611(c) (1976 and Supp. I 1977))
for lands withdrawn pursuant to
§11(a) (1) for Native Village of
Northway.

On June 23, 1978, the Bureau of

Land \Ianagement (BLM) issued
a Decision to Issue -Conveyance
(DIC) including land in 'T. 15 N,
R. 19 E,, C.R.M.,, affected by this
partial decision. The DIC specified
the grant of Jands shall be subject to
a reservation of the Haines-Fair-
banks pipeline right-of- ~way, as
follows:
- The conveyance issued for the surface
and subsurface estates of the lands de-
seribed above shall contain the following
regervations to the United States:

1. That Haines to Fairbanks pipeline
right-of-way, F-010143, fifty (50) feet in

width, and all appurtenances thereto,.

constructed by the United States through,
over, or up on the land herein deseribed
and the right of the United States, its
agents or employees, to maintain, operate,
repair, or improve the same so long as

DECISIONS OF THE DEPARTMENT OF THE ‘INTERIOR

. [87 L.D.

‘needed or used for or by the Umted

States.

On July 81, 1978, Doyon filed a
Notice of Appeal. In its Statement
of Reasons and Memorandum filed
on. Sept. 26,1978, Doyon asserts sev- -
eral errors in the DIC including
reservation of the Federal interest
in the Haines-Fairbanlks pipeline‘
system right-of-way. -

On Nov. 8, 1978, BLM ﬁled an
Answer which concedes the merit of
Doyon’s position regarding the 44
1.D. reservations. BLM states that
the General Services Administra-
tion (GSA) claims a property in-
terest in the entire pipeline right-
of-way including the pump stations
and the pipe itself.

On Dec. 15, 1978, BLM filed a

. supplemental answer agreeing with

Doyon’s contention “that the reser-
vation of the [pipeline] right-of-
way cannot be upheld on the basis
of the 44 L.D. 513 notation alone.”
Further, BLM asserts that any in-
terest can only be reserved -in the
United States pursuant to ANCSA
under provision of §3(e) or §17
(b). BLM again states that GSA
claims some manner of property in-
terest in the pipeline right-of-way
and requests the Board act appro-
priately.

On Dec. 20, 1978 the Board is-
sued an order naming GSA as a
necessary party to this appeal and
giving that agency 30 days within
which to respond to briefings of the
parties relating to the Faines-Fair-
banks - pipeline right-of-way (F-
010143). The GSA did not make an
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~ appearance in response to the
Board’s order.

On July 28, 1979, the Board
ordered the issue of 44 L.D. 513
" notation as it relates in this appeal

of Haines-Fairbanks pipeline right-
‘of-way, F-010143, to be segregated
from the remaining issues, closed the
record and set final brleﬁng In ad-
dition, specific inquiries were made
to all parties relating to 44 1..D. 513
notation. k _
On Aug. 30, 1979, Doyon filed re-
sponse and on Sept. 10, 1979, BLM
filed response to Board’s order of
July 23, 1979.
© On June 26, 1980, Stipulation was
filed by BLM and Doyon in which
it is agreed that “the Haines-to-
Fairbanks Pipeline right-of-way,
F-010143, shall not be reserved to
the United States in the proposed
conveyance of lands to Doyon,
Limited.”

mez Backgmum'f

Congress authorized construction
of the Haines-Fairbanks petroleum
products pipeline system by the De-
partment of the Army on Sept. 28,
1951 (65 Stat. 836).

The United States and Canada
entered into an agreement on June
30, 1958 (4 U.S.T. 2223 (1953);
T.LA.S. No. 2875) (U.8.-Canada
Agreement), which authorized the
construction of an oil pipeline sys-
tem from Haines to Fairbanks,
Alaska, passing through northwest-
ern British Columbia and Yukon
Territory. The purpose of the agree-

‘ment was to maintain the pipeline

system until such time as the Per-
manent Joint Board on Defense de-
cided that there was no further need
for the system. -

On Jan. 20, 1953, the U.S. Army -
Corps of Engineers requested the
District Land Office, Department
of the Interior, that, pursuant to
Departmental Instructions of Jan.
13, 1916 (44 L.D. 513), a notation
be placed on the tract books of lands
affected by the 50-foot right-of-way
for linear pipeline from the border
of Canada to Ladd Air Force Base,
Alaska. ’ o
- Land involved in this partial de- -
cision, Z.e., Sec. 34, T. 15 N.,/R. 19
E., CR.M.,, was in the public do-
main at the time & 44 L.D. 513 no-
tation for a 50-foot right-of-way
was placed on the public land rec-
ords by BLM on Jan. 22, 1953
(Fairbanks Serial 010143).

The Haines-Fairbanks products
pipeline systern was constructed
during 1954-1955 and was fully op-
erational by 1958. Construction and
maintenance was thereafter per-
formed by the U.S. Army Corps of
Engineers for the Department of
Defense. ) '

In May of 1970, the Department
of the Army determined that the
pipeline system was no longer
needed.

On June 17, 1971, the Assistant
Secretary for the Department of’
Defense made the decision to de-
clare the pipeline system excess.

The House Armed Services Com-
mittee approved this decision on
Mar. 13, 1973. -
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On June 7, 1973, the Army
through the Real Estate Division
of the Alaska District, Corps of
Engineers, filed a Preliminary Re-
port of Excess concerning disposal
© of the system.

In August of 1973, the Army filed
with BLM: a notice of intention to
relinquish the military withdrawal
here 1n question,

On July 23, 1976, GSA deter-
mined the Haines-Fairbanks pipe-
line property, including the linear
pipe, to be surplus after no need or
authorized use of the entire pipe-
line system had been demonstrated
by a Federal agency.

In October 1978, the U.S.-Canada.
Permanent Joint Board on Defense
formally declared there was no fur-
ther need for the pipeline system.

"~ Decision

Negotiations between the govern-
ments of Canada and the United
States culminated in an agreement
on June 30, 1953, anthorizing con-
struction of the Haines-Fairbanks
petroleum products pipeline system
for the mutual defense of both coun-
tries. Federal interest in the pipeline
system located on public lands in
Alaska was protected either by
withdrawals made by Public Land
Order (PL.O) 2 or under principles

2This Board considered the effect of a PLO
(for a pump station facility) along the pipe-
line system on lands selected by a Native vil-
lage corporation under ANCSA. (4ppeal of
Tanacross, Inc., 4 ANCAB 173, 87 LD. 123
(1980) [VLS 78-51].) The Board concluded
that PLO withdrawals for the pump station
facilities along the pipeline were “lands with-
drawn or reserved for national defense pur-
poses’” and were therefore;excepted from with-

DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 LD.

of Instructions by Department of
the Interior in 44 L.D. 513.

This partial decision addresses
the question of whether a Federal
interest in the linear portion of the
Haines-Fairbanks pipeline system,
reserved in a DIC to Doyon under .
principles of Department of the In-
terior’s Instructions, 44 L.D. 513,
can be deleted from the conveyance
document as a result of a stipulated
agreement signed by Doyon and
BLM?

By regulation 43 CFR 4.913(b),
the Board must approve stipula-
tions which require action or for-
bearance of action by the Depart-
ment of the Interior. (Appeal of
Northway, Natives, Inc., 4 ANCAB
247 (1980) [VLS 78-57].)

Approval of a stipulation by the
Board is tantamount to a finding
that there are no legal or factual im-
pediments of record which would
prevent resolution of the issues in
the manner stipulated. In this ap-
peal, the result stipulated is the de-
letion of a reservation of Federal
interest from a decision to convey
land pursuant to ANCSA.

While BLM and Doyon are in
agreement that the DIC should con-
tain no reservation of interest in the
linear pipeline, the parties are in
substantial disagreement as to the
effect of a 44 L.D. interest as well
as the circumstances under which a
44 1.D. 513 interest is terminated.
The Board here rules on the ques-

drawal for selection under provision of § 11
(a) (1) of ANCSA. Because the issue of this
partial decision does not include any lands
withdrawn by PLO, the Board’s decigion in
Appeal .of Tanacross, Inc., supra, is inap-
plicable.
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tions of law raised in this appeal
 which would otherwise prevent the
Bbard from approving the stipula-
tion. '

Both Doyon and BLM agree ‘that
the purpose of a 44 L.D. notation is

to provide notice on public record -

of the Government improvement
and to assure protection of the im-
- provement by inserting a clause ex-
cepting the improvement in subse-
quent patents.

Doyon statesk that a 44 L.D. 513 3

mterest causes neither a reservation
nor a withdrawal of lands. Assert-
- ing that the pipeline has not been
- used for years, Doyon argues it has
been actually abandoned as is evi-
- denced by Notice of Intention to
Relinguish filed by the Army, and
as the right-of-way is inextricably
- related to the Federal improvement
 there can be no interest reserved. -
‘Doyon stresses that the United

States use and occupancy of the

pipeline had terminated and any
~ effect of 44 L.D. 513 ceased. Fur-

‘ther, that the 44 1.D. 513 notation
of Haines-Fairbanks pipeline was
" not for national defense purposes
within exeeptlon of §11(a)(1) of
ANCSA since it was not a with-
drawal by PLO. '

“ BLIM states that the principle un-
derlying a 44 L.D. 518 Instructions
is that the authorized construction
of a Federal improvement by a Fed-
eral agency on public land appro-
priates the land used and eccupled
by the improvement,

“While the BLM states that the

appropriation exists only for so-

long as the improvements are used

and oceupled by the Lmted States, ,
BLM disagrees with Doyon’s asser-
tion of abandonment. BLM argues
that a 44 L.D. improvement is a
Federal interest in land which must
be conveyed unless it comes within .

one of the exceptions of ANCSA..

~ Concluding the pipeline reservation

does not come within any of the ex-
ceptions, BLM states it must be
conveyed. '

To resolve these d1ﬁ"erences, it 1s
useful to review the origin of 44
L.D. 513 Instructions and the re- -
sult intended by the Department of
the Interior.

Prior to 1915, When the Depart—
ment issued the /- nstructions found
in 44 L.D. 859, it found itself in a
dilemma. The parameters of that
dilemma are described in the case
of M. B. Hibbs, 42 1.D. 408 (1918)..

Hibbs had applied for land
under the Act of June 11, 1906 (34
Stat. 238), which permitted home-
stead entry in a national forest in
accordance with the general home-
stead laws. The Forest Service re-

‘quested that a roaé{wa,y crossing

land apphed for by Hibbs be re- -
served in his patent. The Depart-

‘ment had previously ruled that

such roadways could be reserved in
patents issued pursuant to the

“homestead laws.

‘The entry laws under Whlch
Hibbs was entitled to obtain his

- patent no-express provision for res-

ervation of such a roadway nor did

it authorize the insertion in patents

of any conditions, restrictions or
reservations not specifically provid-.
ed forin existing laws.
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The Department reconsidered its
earlier ruling, and declared that it

was without authority to insert any’

restrictions, limitations or reserva-
tions in a patent issued under
homestead entry ‘law unless spe-
cifically authorized to do so by
statute. The underlying principle is
that an agency cannot add restric-
tions to a patent unléss authorized
to do so by Congress when issuance
of patent is mandatory upon an
entryman’s full compliance.

Since there was no provision in
the statute allowing reservation of
a roadway easement, no such reser-
vation could be inserted in the
patent. The Department added that
since the easement could not be re-
served, the alternative to assure pro-
tection of the Federal interest
would be to exclude such affected
land from entry. -

The effect of the holding in Hibbs,
supra}® was to preclude the Depart-
ment from reserving a Federally-
built improvement in a patent unless

specifically allowed to-do so by the
statute under which entry is made

and patent issued. The method used
to protect such Federal improve-
ments on public lands would be to
exclude the affected land from
entry.

The alternative—to exclude the
improvement while conveying the

sIn Solicitor's Opinion, M-36071;, 60 LD.
477 (May 16, 1951), the Department of the
Interior reiterated its position that: ‘*Where a
statute places upon this Department the man-
datory duty of conveying lands to persons who
meet certain requirements prescribed in the
legislation, the Department cannot  impose
upon such persons additional requirements or
convey to them rights less than those provided
for by Congress.”

DECISIONS OF THE DEPARTMENT OF THE INTERIOR
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land—resulted when the Depart-
ment of the Interior issued Instruc-
tions, 44 1.D. 359, on Aug. 31, 1915.
These Instructions were issued in
response to a request by the Secre-
tary of Agriculture to reserve tele-
phone lines and right-of-way cross-
ing lands within a national forest
which had been entered under
homestead laws. The Instructions
were prefaced with a statement of
the Department’s. problem of re-
taining the Federal interest in im-
provements constructed and main-
tained on lands open to entry under
public land laws in view of probibi-
tion to make such reservations as
held in H:bbs, supra, as follows:
The lands having been so devoted to
a public purpose, pursuant to a law of
Congress, subsequent disposition thereof
will not, in the absence of an express
conveyance by the United States, operate
to pass title to the patentee to such tele-
phone lines or the right of the United
States to operate and maintain the same.
On the other hand, under the circum-
stances of these cases, it seems unneces-
sary and inadvisable to reserve from dis-
position and:eliminate from the -entries
and patents definite tracts or areas of
land for the protection of such lines.

44 T.D. 359.

This statement reflects the De-
partment’s position that Federal in-
terest in an authorized improvement
constructed and maintained on pub-
lic lands could not be disposed of
without specific intent to do so, and,
that such improvement appropri-
ated the affected land in such man-
ner that it was unavailable for entry
consistent with the holding in Wil-
cowm, infra.
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It was the Department’s ex-
pressed purpose in these Instrue-
tions to formulate a means of as-
suring retention of Federal owner-
ship in an improvement constructed
on public lands without causing any
change of public land status.

It is believed that the solution of the
matter is to convey all of the lands in-
cluded within the area described. in any
such homestead entry, and all rights
appurtenant thereto except the property
of the United States, namely, telephone
line and appurtenances and the right of
the United States to maintain and oper-
ate the same so long as it shall be nec-
essary. This may be accomplished by
excepting the aforesaid property of the
United States and the rights necessary
and incident  thereto from- the convey-
ance. In other words, instead of convey-
ing the property subject to am easement,
no conveyance should be made of the
telephone line or rights appurtenant
thereto. [Italics added.] ‘ ‘
“You [Commissioner of the General
Land Office] are accordingly advised as
follows: in cases where telephone lines
or like structures have been actually
constructed upon the public lands of the
United States, including national forest
lands, and are being maintained and
operated by the United States, and your
office is furnished with appropriate maps
or field notes by the Department of Agri-
culture so prepared as to. enable you to
definitely locate the constructed line,
proper notation ‘thereof should be made
upon the tract -books: of your. office and
if the land be thereafter listed or dis-
posed of under any apphcable pubhc-
land law, you should insert in the regis-
ter’s final certificate and in the patent
when issued the following exception:
“Excepting, however, from this con-
veyance that certain telephone line and
all appurtenances thereto, constructed
by the United States through, over," or
upon the land herein described; and the

‘above -act of March 4,

right of the United States, its officers,
agents, or employees to maintain, oper-
ate, repair, or improve the same so long
as needed or used for or by the United
States.”

44 L.D. 359-360.

Instructions given on Jan. 15,
1916, in 44 L.D. 513, provided an
elaboration of principles expressed
in 44 L.D. 359, by extending this
concept to protecting other types of
Federal improvements made pur-
suant to authorlzed approprmtlon
acts.

t

I am of the opinion that the same rea-
soning as adopted in the Department’s
instructions of August 81, 1915, to the
Commissioner of the General: Land Of-
fice, relative to telephone lines con-
structed under autheority of similar ap-
propriation acts applies to the other
kinds of improx?ements mentioned in the
1915; and that
similar exceptions as to lands needed for
such improvements may be inserted. in’
the register’s final certificate, and in the
patent when issued. * * * [T]he case
should be one. of either actual construc-

‘tion, or in which the evidence shows that

the construction has been provided for,
and will be immediately undertaken.

44 L.D. 513, 515.

The Board concludes the intended
purpose of the Department of the
Interior’s / fnstmctzons, 44 T..D. 359,
and in 44 L.D. 513 was, first, to as-
sure retention of Federal ownership
in authorized improvements con-
structed and maintained on public
lands by excepting such improve-
ment. from an ensuing patent; and
second, to assure that the continued
existence and use of the Federal im-
provement would not prohibit con-
veyance of public lands.
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The Board disagrees with BLM’s
“contention that an authorized jm-
provement protected by a 44 L.D.
513 notation causes an appropria-
tion of land within the meaning of
cited authorities.: Such appropria-
tion would. effectively change the
" public land status and thersby pro-
“hibit conveyance under ANCSA.
BLM cites several authorities to
describe the manner and effect of

appropriation caused by a Federal

improvement on publie lands under
Instructions found in 44 L.D. 513.

The landmark case of Wilcow v.
Jackson, 38 U.S. (3 Pet.) 498
- (1839), is cited by BLM as
precedent for the principle that

authorized acts of use and occupa-

tion by the Federal Government ap-

propriates the affected land so that

* the land is severed from the public
domain and is not subject to entry
under the general land laws,

- The case involved an attempt to

~ gain title to land Jocated in Fort

Dearborn, Illinois, The Fort had
- been established by Act of 1804, and
had been intermittently occupied
and vacated as a military post over
a period of years. Jackson and his

‘predecessors in intevest had, by7

claims of possession and of rights
under - preemption ~Iaws, sought
ownership of a portion of the
original military site.

have been othermse allowable, they
were denied because of the prior
" appropriation. ;

The court found, ’rhat asa result

of the congressional acts establish- -
ing the Fort, and the factual events

DECISIONS OF THE DEPARTMENT OF THE INTERIOR
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Jackson’s attempts of entry would
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which occurred on the land, the land
had been appropriated by the Fed-
eral Government, stating :

Now thig is an appropriation, for that is

nothing more nor less than sefting apart
the thing for some: particular use.

38 Us. 512: And further:

But as we go farther, and gay, that
whensoever a tract of land shall have
once been legally appropmated to any
purpese, from that moment the land thus
appropriated becomes severed from the
mass of public lands; and that no sub-
sequent law, or proclamation, or sale,
would be construed to embrace it, or to
operate upon it, although no reservation
were made of it. -

38 U.S. 513.

In United Stotes v. R. G Crock-
er, 60 1.D. 285 (1949), the Depart-
ment of the Interior affirmed

- BLM’s dismissal of a protest by the
- Forest Service against pending

patents to - mining claims. The
Forest Service contended that the
claims conflicted with an estab-
lished administrative site. Appel- -
lant Crocker had filed application
for mineral patent on land within a -
national forest which by statute

were made available ‘for mineral
claims as though on public lands.

Prior to the filing of these claims,
the Forest Service had constructed
structures and made improvements

on a portion of an administrative
site outsicle the limits of the mining
claims. The Forest Service con-

tended  that apy mining- claim in -
conflict with the administrative site

* should be denied, though none of

the land bad been w1thdrawn from
mmeral 1ocat10n ,
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,‘ The Department found that the

portion of the administrative. site

within the mining olalm limits was
_unimproved and not excluswely and

~continuously occupied by Governf~

ment structures or personnel. Since
the issue in dispute involved only
the unimproved portion of the For-
est Service administrative site the

Department held that the unim-

proved land was mot withdrawn
from mining location by virtue of
any use by the Forest Service.

However, the Department left no-

doubt that had the mining claims

been in conflict with portions of the

administrative site on which Forest
Service’s improvements were lo-
cated, the lands would have been so
firmly appropriated as to preclude
any mining location on land oceu-
pied by those structures.

~ The Forest Service also protested

issuance of mining patents to
Crocker because of a 44 L.D. 518
interest in existing telephone lines
and a constructed roadway on lands

covered by the mining claims. -

‘Rather than deny issuance of min-

ing claim patent to Crocker, BLM

held that these Federal improve-
ments would be-ewxcepted from the

patent, if issued, in accordance Wibh :

Instructions, 44LD 359 (1915).
In i‘?’msﬁed States v. Schaud, 103

F. Supp. 878 (D.C. Alaska 1952),';
aff’d, 207 F.2d 325 (9th Cir. 1953),

the court held that Forest Service
had made such an appropriation of
land by improvements and use of a
gravel pit in a national forest as to
preclude the filing of mining claims.
Schaub had filed a mining claim,

332468 0 - 80~ 2 £ QL3 .
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allowébie as on public Iand general-

ly in the national forest, on a gravel
site which had been used intermit-
tently by the Forest Service for
road building purposes for some
years prior to the filing. The court
asserted such use by Forest Service

‘was In furtherance of lawful obliga-

tions and that such use was itself
notice of actual possession. The
court” found that even though the

Jands had not been withdrawn from

entry, any mining claims would be
invalid due to the proper appropri-
ation caused by use and occupatmn‘
by the Forest Service.

InA.J. .Efazﬁcﬁes,A 29079 (1962),
the Department held that prior con- -
struction of a lookout tower and

‘road by the Forest Service, in a
‘national forest, appropriated the
Jands and they were thereafter not

subject to location under mining
laws. The Department found only.

_the extent of such appropriation
, Would be subject to additional he.a,r-r

ing. ,
In the case of 4. W. ;S'gﬁfzmk 16

IBLA 191 (1974) the Forest Serv-

ice contested the valldlty of mining
claims as being in conflict with a

transmission line right-of-way per-.

mit 1ssued to a private utility. The
pelmlt was issued under statutory -
provision which expressl; stated
that such permit could confer no
interest in the land and did not

‘close the land to operatmn of gen-

eral land laws.

BLM found that Schunk’s mmmg
claims did conflict with the prop-
erty covered by the transmission

right-of-way  and were - therefore
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invalid, reciting such decision to be
in accordance with principles con-
tained under Instructions, 44 L.D.
513, ° .

The Department found the terms
of such permit to be nonexclusive
and affirmed adherence to doctrine
of appropriation of land by Gov-
ernment occupation and use which
prevented operation of general land
laws as in Wilcox v. Jackson, supra,
and in Schaud, supra. While stating
such doctrine formed the basis for
44 L.D. 5183, the Department at the
same time, asserted that Govern-
ment improvements did not with-
draw the land, rather such improve-
ments were to be noted and excepted
from the patent as in Crocker,
supra.

The Department held that
Schunk’s mining claims could not
be found invalid on basis of 44 L.D.
513, as the permit was issued to 4
‘private utility which could not be
deemed use and occupation by the
Government within the ambit of
these Instructions. The Board did
note that, in any event, the protec-
tion for the improvement could be
no more than that noted in Croeker,
supra, i.e.: the improvement to be
noted and excepted from an ensuing
patent while not affecting the land.

‘The above cases consistently hold
that even in the absence of a formal
land’ withdrawal an authorized use

“and occupancy, which has been fac-
tually established by structures or
other physical improvements on
public land by a Federal agency,
appropriates the affected land in a
manner tantamount with being an

DECISIONS OF THE DEPARTMENT OF THE INTERIOR
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interest in the land itself, Such an
appropriation precludes the right
of entry or claim which would be
otherwise allowable under the gen-
eral public land law.

The only case in which the effect
of a 44 L.D. 513 notation was an
actual issue in dispute clearly holds
to the .contrary. Crocker, supra,
states that an improvement classi-
fied under a 44 L.D. 518 notation
does not appropriate an interest in
the land, but rather is a procedure
whereby the 1mprovement is -ex-
pected from ensuing patents.

The term “appropriation” as
used in the cases cited by BLM has
a meaning analogous with the terms
“withdrawn” or “reserved” insofar
as the result is to segregate the land

from éntry. The result of such “ap-

propriation” in these cases is that
the previous land status has effec-
tively been altered and lands af-
fected thereby are no longer avail-
able for entry or claim.

The effect of an improvement
constructed - pursuant to /nstruc-
tions, 44 L.D. 518, is clearly dis-
tinguishable because, by. the terms
of the TInstructions, the improve-
ment cannot infringe upon the in-
terest of land ownership otherwise
available under applicable public
laws. Any contrary result would be
anthesis to the reason for formula-

-tion of Instructions, 44 L.D. 513, as

described previously.

[1] 'Construction and malnte-
nance of an authorized Federal im-
provement on public lands under
principles of Department of the In-
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terior Instructions, 44 L.D. 359 and
44 1.D. 513, does not cause an ap-
propriation of land affected and
thus does not affect the right of se-
lection by a Natwe corporation
under the provisions of ANCSA.

- The requirement that an appro-
priate notation be placed on BLM’s
land status maps provides proce-

dural notice of Federal ownership

in the improvement. Neither the

notation nor the improvement ef-

fects the status of the land.
- [2] The Federal interest retained

in an authorized improvement con-

structed  and maintained under
‘ prmmples of Instructions, 44 1.D.
513, is limited to the unprovemenf;
itself. The exception for the im-
provement is inserted in the patent
for the purpose of giving public
notice that the improvement is
there; eliminating the improvement

from the conveyance; and for as- 4 WAL > el
sion that there is no basis for a

suring any attendant right of the
Federal Government to go onto the

land for purposes consistent with

its ownership in the improvement.

Because the interest retained
under Instructions, 44 L.D. 513, is
limited to the improvement, it-is
only the improvement that can be
excepted from the patent.

Therefore, aside from the ques-
tion of whether the Board can ae-
cept the st1pulat10n to delete the

reserva,mon in the DIC, the Board‘ ‘
finds that the BLM erred in de-

scribing the interest in the DIC.
The conveyance purports to “re-
‘serve” to the United States the
“Haines to Fairbanks pipeline

mght of~wa,y, F-{)10143 ﬁfty (50)
feet in width.” *

- A Federal interest retained pur-
suant to Instmctwns, 44 1..D. 513,
can only be excepted, rather than -

~ reserved, from the conveyance doe-.

ument; and the interest excepted is
limited to the improvement and its
appurtenances. The language of the
DIC properly retains the right of
the United States to go onto the
land as necessary to perform all
rights and obligations of ownership
of the 1mprovement The record of
this appeal shows that other sec- .
tions of the Haines-Fairbanks
plpelme have been excepted from
‘pa,tents in the manner consxstent

“with th1s ruling.?

As to the question of whether the,
interest in the pipeline is an excep-
tion from the definition of “public
lands™ in § 3(6) of ANCSA, the
Board concurs with BLM’s conclu-

§3(e) determination. However, the
Board disagrees with BLM’S pre-
mise for this conclusion. '

Sec. 3(e) defines public la,nds

(available for selection by Native

¢ BLM regulations refer to the use of prin-
ciples. of I'nstruections, 44 L.D. 518, in 43 CPR,
Subpart 2800, which is the General Right-of:
Way .section. The ruling- that only the im-
provement can be execepted from ensuing pat-

ents does not confliet with this reference in

the regulations.

5 “xeepting however from this conveyance
that certain pipehne ‘and - all appurterance
thereto, constructed by the United States
through, over,:or upun ® % % and the right =
of the United States, its oiﬁcers, agents, or
employees to maintain, operate, repair or im-
prove. the same, so long as needed or used for
or by the United States.” (Doyon’s Response
to Order Closing Record (Haines to Fairbanks
Right-of-wdy), dated 8-28-79, Exhibit A, p. 12,

Patent No. 1220079 issued 10-11-62.)
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Corporations) as “all Federal lands
and interests therein located In
Alaska except: (1) the smallest
practicable tract, as determined by
the Secretary, enclosing. land actu-
ally used in connection with the ad-
ministration of any Federa,l msta,l—
lation.”

‘BLM states that the extended pe—

~ riod of nonuse of this portion of

the pipeline is sufficient to preclude
making a § 3(e) (1) determination.
TImplicit in such argument is the

premise that a 44 L.D. 518 interest
is normally subject to 2 §3(e) de—
g t@rmma,tlon

"The Board has concluded that the

effect of a Federal improvement
constructed and maintained under
Instructions, 44 L.D. 513, does not
cause segregation of the land 80 as
to prevent apphcatlon of entry or

claim under public land laws. It is
the salient feature of the origin and
purpose of 7 nstructions, 44 L.D. 513,

that the retained Federal interest be
© limited to the improvement itself

which is to be excepted from the

patent rather than be an interest in

the land which would limit or re- .

“strict the patent. An improvement
.. constructed by the Federal Govern-
ment under a 44 1.1, 513 notation
' isnot land and thus cannot be “land

- :‘actuallv used” within the éle«ﬁmtlon

of §3(e) ().

[8] The Board fmds that mas—
much as the Federal interest in an
improvement constructed and main-
tained on public land pursuant to
Instructions, 44 1.D. 513, does not
effect a segregation of; nor is it-an
interest in, the Tand itself, but is
limited to the improvement, it can-

DECISIONS OF '.I‘BE DEPARTMENT OF THE INTERIOR

187 LD,

not be considered as a possible sx-
ception to being “public land” with-
in the meanmg of §8(e) (1) of
ANCSA.

The next question is whether the
interest was excepted from with-
drawal within the meaning of
§11(a) (1) of ANCSA, and there-
fore is not selectable under ANCSA.

The langnage of this section spe-

cifically excepts from withdrawal

for selection by Native corpora-
tions, “lands withdrawn or reserved
for national defense purposes.””

In Tanacross, Inc., supra, the
Board found that the pump stations
for the pipeline, which had been
withdrawn by PLO, came within
the exception of §11(a)(1) and
therefore were not withdrawn for
selection pursnant to ANCSA.
Thus, the affected lands could not
be selected, even though the Federal
Government had excessed the pump
stations. The Board ruled:that at
the time ANCSA withdrawals be-

‘come effective, the PLO and the

treaty establishing the national de-
fense character of the PLO were in

_effect and that no auxiliary actions,

such as procedures to excess, could
defeat -a PLO. or change its
character, '

This Board in Paug-szﬂ [m,
Lid., 8 ANCAB 49. 56, 85 L.D. 229,
235 (1978). concluded that the

terms “withdrawn or reserved” are

used interchangeably for purpose of
determining lands excluded from se-
lection under §11(a)(1) of ANC-
SA. Tt follows that if lands affected
by a.44 L.D. 513 notation are neither
withdrawn nor reserved, such lands
do not come within the exception of

§11(a)(1).
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[4] The Board therefore finds, in
agreement with BLM and Doyon,
that lands affected by construction

- and maintenance of a linear pipe-

~ line under principles of Instruc-

tions, 44 L.D. 518, are not “lands
‘withdrawn or reServed for national
defense purposes” within the mean-
. ing of exception to withdrawal of
Jands under § 11(a) (1) of ANCSA.
Having determined that a 44 1..D.

" 513 interest does not appropriate the
land so as to bring it within the ex-
ceptions of either § 3(e) (1) or §11
(a) (1) of ANCSA, the question re-

mains as to the means of terminat-

ing a 44 L.D. 518 interest.
Both Doyon and BLM a,gree, in

crenera] terms, that a 44 L. D 518 in- .

terest fails under its own terms

when the 1mprovement ceases to be
“needed or used by the United States.
" Both agree that it is the fact of non-
use and lack of need that terminates
the effectiveness of a 44 L.D. 518 in-
terest, as opposed to the necessity

for a formal revocation by the Sec- -

‘retary of the Interior to terminate
the effectiveness of a PLO with-
“drawal.

The parties seriously. dlsagree on
the legal principles’ under which
the pipeline . interest  should . be

terminated. Doyon argues actual

abandonment, as evidenced espe-

cially by the decision to surplus the
property by GSA in July of 1976.
The BLM dlsa,grees that a finding
within ‘the legal nuances . of
abandonment doctrine would be
appropriate. BILM argues that the
issue need not be resolved because
of 44 L.D. 513 interest appropriates

the land; all Federal interest in
land must be conveyed within a
§ 11(a) (1) withdrawal unless such
interest is excepted under other pro-

-visions of ANCSA; a 44 L.D. 513

interest does not fit within any of
the exceptions; therefore it must be
conveyed.

The Board does not accept BLM’
argument, having ruled that a 44
L.D. 513 interest is not an interest
in land. Since a 44 1..D. 513 interest
is not an interest in land it is not
conveyed under ANCSA, and must
be excepted from patents issued
under ANCSA unless it termmates
by its own terms.

‘[8] The Board concurs with the
partics and finds that a2 notation on
the land records of a 44 1.D. 513
interest must be removed, and no
reservation of such interest can be
included on subsequent patents,
when the subject improvement is no
longer needed or used for or by the
United States. : '

The Board concurs with BLM in -
that there is no necessity to rule on
the doctrine of abandonment with-

- in the meaning of the cases cited. In

this appeal, since BLM was signa-
tory to a Stipulation (June 6,1980)
in which it was agreed that the
Haines-Fairbanks pipeline right-
of-way, F-010143, shall not be re-
served to the United States in the
proposed conveyance document, it
is uncontested that the pipeline is
no longer used for or by the United
States. Therefore, no ruling is nec-
essary on degree of evidence re-
quired to terminate a 44 L.D. 518
interest. : -
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[6] The Board concludes that
where the record is uncontested and
supports a factual finding that the
United States no longer uses or
needs an improvement constructed
pursuant to the principles of In-
structions, 44 1.D. 513, the Board
can accept a stipulation by the par-
ties to remove the reservation of in-
terest from a conveyance document.
~ 'The file record of this appeal doc-
uments various events which pro-
vide the basis for a factual deter-
mination as to whether all Federal
interest in the linear pipeline has
terminated pursuant to the Jnstruc-
tions, 44 T..D. 513.

The record discloses that in May
1970, the Army determined there
was no further military require-
ment for supply through the
Haines-Fairbanks pipeline system;
the decision to excess the pipeline
system was made in 1971; in
1973, the Army filed a Preliminary
Report of Excess concerning dis-
posal of the system; in 1976 the
GSA determined the linear pipeline
to be surplus; in 1978, the U.S.~
Canada Permanent Joint Board on
Defense, determined there is no fur-
ther need for the Haines-Fairbanks
pipeline. '

Therefore, based on. the file
record of this appeal, the Board ap-
proves the Stipulation filed by
BLM and Doyon on June 26, 1980,
and Orders BLLM to delete the res-
ervation of the Haines-Fairbanks
pipeline right-of-way, F-010143,
from the DIC here appealed, and to
~make appropriate amendments to
the land records involved.
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This represents a unanimous de-
‘cision of the Board. '

Juprrr M. Brapy
Administrative Judge

 Apiea. F. DunniNe
Administrative Judge

Josgpe A. BALpwIN
Administrative Judge

CENTRAL OIL AND GAS, INC.
2 IBSMA 308
Decided Qctober 23, 1980

Cross appeals by Central 0il and Gas,
Inc., and the Office of Surface Mining
Reclamation and Enforcement, from a
Mar. 11, 1980, decision of Admin-
istrative TLaw Judge Sheldon I.
Shepherd sustaining seven violations
and vacating the remaining violation
in Notice of Violation No, 79-I1I-17-
26. (Docket No. IN 9-21-R).

Affirmed in part; reversed in part.

1. Surface Mining Control and Recla-
mation Act of 1977: Generally—Sur-
face Mining Control and Reclamation
Act of 1977: Previously Mined Lands

‘Where a surface coal mining operation
affects previously mined lands, the fact
that an alleged violation could have ex-
isted before the present operation does
not relieve the permittee from responsi-
bility for the violation.

2. Surface Mining Control and Recla-
mation Act of 1977: Roads: Generally
The exception clause in see. 522(e) (4)
of the Act is not intended to allow min-

ing activity near the junection of a mine
access or haul road with a public road;





