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Subject: 44 LD 513 « Use pad Notation

You have requested thut | review the memorandum doted May ?'”?'f 1944 Fa‘r;wrz the
Chief, immr‘ex wad Minerals fw_r@gcwmh ralating to cz;:sﬁiica"ﬂwﬁ of the insk
duted Jammary 13, 1918 (44 L. 0. 513) to existing roods and trails provi
to oress of simﬁ public domain ‘m%a,.,i:s!e:sf wr potenticlly valusble, for res

imbier, grozing or other types of public londs a.wc,,éa;:;mm Bob Cf:;a fiete
discussed this subls gw‘.,e peior to the issuance of his memarandum, ond | ¢

©

ment with the views he hos epresssd thersin.

n your covering memorandurm, you have raised cartain questi ons &

tlization of existing roads and trails by BLM under ?hm ;;sm % 3
“You point aut that ai \"‘m from the system of public reads meintained by
&laska there are existing rouds and trails providing aceess into bo %*mf;c:vu ez"}r areas. -
These roads and trails may be either of two rypess '

.

a

i

Yo Histerie rogds and trails whose origin can not be dafiaitely

ascribed or truced fo any feders! canstruction program. These

trelude the gold=rush t mii s, dog teem trails, Indian ¢ “@Zis, abis .

. Many of these trails are of scenic and historic interast and are

- considered to have value in your recreational progrom. Maine
tenencs of these roads over the years has been haphazard.

Ze s and trails originally comstructad with federal funds, but

wﬁ"éam are na longer used or meintaingd by the constructing
anay. As an exomple, you mention certoin ;rfz«,sh constructed
"r'"fih funds mads avoilable to the Fish and Wildlife Servica

to pravide access te key fishing areas.
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Yaou ask whether these existing roads and trails moy be appropriated by BLM under
the 44 L.D, instroctions so o3 to protect them from appropriation and closure or
destruction by patentees under the public land laws. 1f 5o, you contemplate stak-
ing these rouds and frails on the ground and noting their existence on.the public
lund i ~cords. '

Second; you wsk whether the use of roads and trails by the public, cbrent any
adaral use or muintenance, would support appropriation under 44 L. D, instructions.

Fireally, you present o situation where a road which was constructed | by the Federal
gevernment with appropriated funds but which has not been federally maintained
during recent years traverses entered londs. You wish to know whether this "public
road® may be approprioted by notation on ”'A:: public land records under the 44 L.D.
H”BéH”UCiHC}iaa

<

[nitiolly, o distinction should be mdde bhetween g rood or troil which is a public
highway and o road or trail which is merely a federal improvement or facility., A
highway is o public road which anyone is free to use. [n Alatka, o highway may
be ereated by an act of the appropriate public authorities manifasting an {nfention
te accept the grant of the right of way for public use or it may be created by publie

er for such a peried of time and under such conditicns as to prove that the grant
hcﬁé been accepted, Hamerly v. Denton, 359 P, 2d 121 (Al a;kc:f, 1961). Rcbc. sec,
2477 (43 U.S5.C, sec. 932) which provides that

The right of way for the construction of highways over public lands,

not raserved for public uses, s hereby granted.
has been construed by the courts to constitute a congressional grant of a right of
way for public highways across public lands. [f the grant has been accepred by
act of the public authorities or by public user, the road is a public hi’qhway and
‘any entry of public londs truversed by it is subject to the easement in the public.
An otternpted appropriotion by the United States under 44 L.D. instructions would
be superfluous and inappropriate.

A rosd or trail, however, may be o federally owned improvement or facility, and
not a public highway, even though the public may be permitted to use it. For
example, an access read v o fire control station constitutes o federal improvement.,
la order for it to retain its siotus when the lands crossed by it hove been entered,

it must hove been appropriated by the United States in accordance with the 44 LD,
instructions. [f construction precedes entry of the lands, notation on the land
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records evidences the appropriction. - I construction has not taken place prior to
entry, 44 L.D. 513 requires some action indicoting upon the ground itself that
the tract had been devoted to the public use-=such as staking the arcy to be traversed,
and therefore retained by the United Sf*olew-mccommmed py a setting aside of a
sufficient port of the appropriction for construction. In other words, vccarding to
the instructions, the evidence must show thot consiruction had been provided for
prior to entry and will be immediately undertaken. It is important to bear in mind
that the notation on the land records is not essential to the appropriction of the
right of way. Appropriation may toke place without any notation on the records
and conversely, the notation on the land records, in and of itself, would not con-
stitute o volid appropriation of the lond. The purpese of the notation is to pmw‘iﬂlﬁ
nutice to the public that the tangible improvement, that is, the road or teail {or
lm;@@i telephone line, building, etc.) is the property of the United States.

.

A road or brail originally constructed as @ federal facility could, 1 thirk, be cone
verted inte o public highway through voluntary abandonment by the censtructing
federal ogeney and subsequent public use for a sufficient pericd of time ond to o
sufficient entent. But so long as it is used and maintained by the federal ageney
for an authorized federal purpose, it would not become a public highway and wewuld
remain the property of the United States. oo

In the case of entered londs, if the read was dpublir‘* highway at the time the land
was entered, the enfryman fakes sudbject to the puelic sasamant. Hrssslv v, Denton,
suprg. If m.sz read was originally o federal improvement which b ed boon ubandoned
prior to entry, the entryman would not take subjed to the right=of-way. Similarty,
if the road was abandoned subsequent to the initiation of the entry, the entryman
would be entitled to take free and clear of the right=of-way. Finally, if the road
was obandoned prior te entry and appropriated by BLM for an authorized purpose prior
to-entrv, the entryman would toke subject to the appropriation of the right-ofe-way
by BU\% The question of abandanment is one of fact to ba resclved in euch instance

With respect to yaur second question, it should be inifially recognized that whenever

a right-of-way is desired to be approprieted, the right to appropriate must be establish=
| d,.b}f“(:ﬂﬁg!t%.‘lc.‘ﬁds avthorizgtion, Whether | the Tright-of=way u.im‘*»xu._am::roprmreow
foran emsumg x@md “or a road to be ccmfrumed wuh fe,derml funds, Hmra must be '

i

uce’fd is nm su%’fxcmm to cwi"horaze lis uppxopmahon under 44 L, £".J rmm:xplcsa

s AR AR e A S e L

s S RO S,

JF appropriation of the right-of-w «ay is auk hc&m ized, it is my view thot the 44 L. 0,

-y S

mssruc;hcms 5 wouldba “applicabley wncmcr ‘there was an_existing road ar whether h‘“\e‘

road was yet to be construc,]ed the road is an existing fucs!mf, a notation on
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the land records would evidence the appropriation, [f the road is in such o stat
of disrepair as to require extensive repair or reconstruction before it could be
used, the appropriation of the right~of =way, to be valid, would probubly recuire
some aetion on the ground, such as stoking, accompanied by the setting aside of
sufficient funds for its reconstruction or repair.

Finally, it is my view that public use alone is ot a sufficient basis fora 44.L.D,
notution. 1f the road is o aumllc highway, the notation is wir'hczuf significance;

the public easement is resarved under R.5. sec. 2477, Juprc:.,. Jse by the Jubhcr
_inund of H““F*” is not czuﬁun 'y for appropriation by BLM undér 44 LD, principles,
1t must ke borna in mind that BLM is not ch arged with the res sponsibility fc:r maine
talning the public road system in Alc:mc:, and that any oppropriation of a right =of=way

for & road or trail must be pursuant to'a function conferred upon BLM by the Congress.
) /
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Regional Solicitor
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44 LD 513 is an abbreviation that refers to a letter of instruction
feund in volume 44,'Land Decisions, page 513, dated January 13,
1816. This instruction provides that where telephone linces, roads,
trails, bridges and similar improvemeﬁts have been counstructed an
federal lands with federal menies and ave being maintained by and
for the United States, the lands needed for such improvements may
be retained for the use of the United States through the insertion

of a reservation in final certificates and subscequent patents.

A good discussion of the 44 LD 513 may be found in the June 30,

1964, Regional Solicitor's memo on this subject (attached).
QUESTIONS ABROUT 44 LD 513
1. What actually makes the 44 LD 5313 reservation effcctive?

Two actions are required:
a. Legislation which authorizes federal money for a proposed
-project or existing federal projects where money has

already been spent in construction.



b. There must be a showing (appropriation) on the ground of

the project. JT£ the road or trail is existing, a notation
on the land records>will cvidence the appropriation., If

the road, etc., is wot existing or in such disrcpair so

as to reguire extensive repair before usc,.the appropriation
wouid require some action on—the-ground, i.e.,vstaking of

a centerline survey.

2. If federal monies were supended and construction done, bul no
notation is made on the records, is there still a 44 LD 513

right-of-way?

Yes, the actual showing on the ground comstitutes the appropria-

tion and thereby sets the effective date of the approryiation.

3. If a notation on the records is made for an existing road or

trail on federal lands but no government money has been expended,

is there an effective 44 1D 5137

No. Notation of the public land records does not by itself
 constitute appropriation. The purpose of notation is to

provide motice to the public that the improvement is the
property of tﬁe United States and to facilitatce that rescrvation
in subsequent conveyances of the land. Public use of an area,

by dtself, does not establish a 44 LD 513 right-of{-way.
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A 44 1D 513 reserves trails or other improvements for the
federal government. Doces this insure unrestricted public use

of the improvement?

No. A road or trail may be a federally owned facility on
public lands, and not be a public’ highway, even though the
public may be permitted to use it. In Alaska, there has becen
liﬁtle intensive land management of federal lands and properly
reserved 44 TD's have been gencrally open to publié use.  An
emceptian‘to this is‘tha White Alice system and other 44 1LD's
reserved for the military.

: p
What rights accrue to the public through public use of a 44 LD
road and what happens i? it's closed to public use by an

entryman or land owner?

Ho rights accrue to the public through use permitted (or
allowed informally) by the governement. The 44 LD only protects

the government's rights and the public's use is incidental to

that. The 44 LD does not become a public highway through

pexmitted use by the general public. TIf a properly establisshed?

&4 pD,préceded an entry and public.use of the 44 1D occurred
before or after the entry, the gntfyman would not have the &
:ight-t@~legally close off either the govermment's use or the
public's usg. JIf closure (physical blockage) docs ?gcur, the
eafvece

public and/or the government would ecach have to sseure its

rights through the court system, il necessary.



6.

How do 44 LD's affcet settlement claims?

In the case of entered lands, if a road was protected by a 44
LD or was a public highway at the time the land was entered,
the entryman receives title to the land subject to the right-
of-way. If the rcad was originally a federal improvemcent
which was fermally abandoned by the government prirr to entry,
the entryman would not take subject to the right-ofi-way.
Similarly, if the road was formally abandoned after the initia-
tion of the entry, the entryman would be entitled to take free
and clear of the right-of-way. Finally, i1if the road was
formally abandoned by an agency 5f the government prior to

.
entry but appropriated through 44 LD procedures by BIM, prior
to entry, the entryman would take subject to the appropriation
of Fhe right~of-way by BLM. The question of abandonment is to
be resolved in ecach instance by dgtefmining whether the govefnm

i

ment has formally abandoned the right-of-way through both non-

- ONUET it e =
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use and a formal action indicating the intent of the governmoent

e erteemetee e DR S

to abandon.

If construction has not taken place prior to ehtry, 44 1D 513
requires some-actien upon the-ground itself that the tract had
becn devoted to the public use - sﬁch as stéking the area to
be traversed, and therefore retained by the United States,

accompanied by a setting aside of a sufficient part of the



appropriated money for construction. In other words, according
to the instrucrtiens, construction must have been provided for
prioy to entry and will be immediately undertaken. It follows
then, that the U.S. may not establish a 44 LD 512 right-of-~way
after land is propgrly entered for a settleoment claim. It is
important to bear in mind that the notation on the land records

, /
is not esscntial to the appropriation of the right-of-way.

Can the location of a 44 LD right-of-way be woved unilaterally;
by either a landowner or the government on a settlement claim
or private land? If so, how is it made a part of the public

Jand records?

No, it cannot be moved. As the basic authority for 44 1D |

513's has been replaced by the Federal Land Policy and Management,
Act of 1976, neither landowners nor the government may move a
44 LD 513. The process now available to consenting parties

~

{landowners and the government) is a formal relinquishment of

the 44 LD and acquisition of an easement by the government.

e s o b e i

S e T

The relinquishment‘procedure involves a formal statement by
the appropriate goveinment official that the intent of the
United States is to relingquish all rights reiative to the
vight-of-way, This document should also be accompanied by a
meme to the Branch of Land Title and Records requesting‘a

vemoval of the 44 LD from the public land records. The other



gtep in the process is acquisition of an ecasoment by the
govarnment which would follow already cstablished BLM pro--

cedure (BM 21307.

If un entryman agrees to bulld alternate access leading from a
public highway to a 44 LD 513 trail, how do we note the recorvds
to assure a rescrvation in the subsequent patent to protect

the alternate access?

In the entryman provides alternate access on his claimed land,
the U.S. could relinquish the old route and accept the alternate
route using the procedures outlined above. It should be

noted, howeveyr, that this action should be preceded by a, field
report and envireonmental analysis report. In some cases, this
type of action can ﬁe locally quite controversial and-public

involvement should be incorporated info the envirommental

analysis as provided for in our standard Bureau procedures.

Can a 44 LD be legally restricted or blocked by a land owmner?

.-A proper 44 LD 513 may not be blocked by private individuals,

» it may be blocked or restricted only by the federal goVernment.

A blockapge on federal land by a private individual would be a
form of adverse possession agalnst the government and many
courts have held that vou cannot acquive any rights by adverse

possession against a sovereign.



