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INSTRUCTIONS.

~ Roaps, Trams, Brinces, Etc. in Nationa Forests—ExcerTion IN PATENTS.
,

Where “roads, trails, bridges, fire lanes, telephone lines, cabins, fences,
and other improvements necessary for the proper and economical admin-
istration, protection, and development of the netieneada$é@@iem’ have been
actually constructed and are being maintained upon public lands of the
United States under the provisions of the act of March 4, 1915, or
survey has been made and the area needed for such improvements
definitely fixed and the construction thereof has been provided for and
will be immediately undertaken, and the lands are thereafter disposed of
under any of the public land laws, the final certificate and patent should
except such portion thereof as is so devoted to public purposes.
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514 DECISIONS RELATING TO THE PUBLIC LANDS.

Jones, First Assistant Secretary:
I am in receipt of your [Secretary of Agriculture] letter of No-

vember 4, 1915, referring to the instructions of this Department,
dated August 31, 1915 [44 L. D.,359], to the

Commissioner
of the

General Land
Office, concerning constructed e

phone lines crossing lands within nationaF forestsand listed and en-
tered under the homestead law of June 11, 1906. The Commissioner
of the General Land Office was there instructed as follows:
In cases where telephone lines or like structures have been actually con-

structed upon the public lands of the United States, including national forest
lands, and are being maintained and operated by the United States, and your
office is furnished with appropriate maps or field notes by the Department of
Agriculture so prepared as to enable you to definitely locate the constructed
line, proper notation thereof should be made upon the tract books of your
office and if the land be thereafter listed or disposed of under any applicable
public-land law, you should insert in the register’s final certificate and in the
patent when issued the following exception:
“Excepting, however, from the conveyance that certain telephone line and

all appurtenances thereto, constructed by the United States through, over, or
upon the land herein described, and the right of the United States, its
officers, agents, or employees to maintain, operate, repair, or improve the
same so long as needed or used for or by the United States,”

In your present communication, you refer to the appropriation act
of March 4, 1915 (38 Stat., 1100), containing the following pro-
vision:
For the construction and maintenance of roads, trails, bridges, fire lanes,

telephone lines, cabins, fences, and other improvements necessary for the
proper and economical administration, protection and development of the na-
tional forests, $400,000—
and state as follows:
This act provides for the construction of such improvements of the fore-

going class as may be necessary for the purpose already enumerated, and
provides as well for the maintenance of those which are already constructed.
The expenditure of money from this subappropriation, in accordance with its
provisions, would appear to me directly to result in devoting to public purposes
the land upon which such money is expended. This expenditure may be
either for construction or maintenance. One of the first and most desirable
things, either for construction or maintenance, is definite location by means
of survey. I see no reason why the expense of such survey should not be
charged against the subappropriation quoted, and it would appear to me that
such expenditure would in itself be sufficient to devote the land to public
purposes as being “necessary for the purpose of proper and economical ad-
ministration, protection, and development of the National Forests.”
I shall appreciate it if you will advise me whether in the case of such

expenditure and the subsequent listing of the land, your Department has
authority to include such an exception in the final certificate and patent, pro-
vided at the time of listing you are furnished with evidence of the fact that
a certain part of the land has been so devoted to public purposes, accompanied
by the necessary tracings showing the location and extent of such appro-
priation.
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I am of the opinion that the same reasoning as adopted in the
Department’s instructions of August 31, 1915, to the Commissioner
of the General Land Office, relative to telephone lines constructed
under authority of similar appropriation acts applies to the other
kinds of improvements mentioned in the above act of March 4,
1915; and that similar exceptions as to lands needed for such im-
provements may be inserted in the register’s final certificate, and
in the patent when issued. Your communication, however, would
appear to take the view that a mere preliminary survey is sufficient
as a devotion of the land to the public use indicated. Without ex-
pressing a definite opinion at this time, I would incline to the view
that a mere preliminary survey, which might or might not be later
followed by construction, is not an appropriation of the land to the
public use. It would seem that some action indicating upon the
ground itself that the tract has been devoted to the public use, is
necessary—such as staking the area to be retained by the United
States, accompanied by a setting aside of a sufficient part of the
appropriationfor construction. In other words, the case should be
one of either actual construction, or in which the evidence shows
that the construction has been provided for, and will be immediately
undertaken.
A copy of this communication has been furnished the Commis-

sioner of the General Land Office, for his information.




