LAWS OF ALASKA

1966

Chapter Nou
92

AN ACT

Relating to the disposition of certain legal interests in land
by the Stats of Alaska; and providing for an effective date,

BE IT ENACTED BY THE LEGISLATURE OF THE SYATE OF ALASKA:

® Section 1, PURPOSE. This Act 1s intended to alleviate the
economic hardship and physical and mental distress occasioned by
the taldng of land, by the State of Alaska, for which no compen=
sation is paid to the persons holding title to the land, This
practice has resulted 1n finanoial diffioculties and the
deprivation of peace of mind regarding the security of one's
possessions to many citizens of the State of Alaska, and which,
1f not curtatiled by law, will continue to adversely affeot
citizens of this state. Those persons who hold title to land
under a deed or patent which contains a reservation to the state
by virtue of the Act of June 30, 1932, ch., 320, sec. 5, as added
July 24, 1947, ch, 313, 61 Stat. 418, are subject to the hazard
of having the State of Alasia take their property without coa-
pensation because all patents or deeds ocontaining the reservation
éoquircd by that federal Act reserve to the United States, or tha

state created out of the Territory of Alaska, s right-of-way for



roads, roadways, tramways, traila, dbridges, and appurtenant
structures either oonltrucgad or to be connastructed, RExcept
for this reservation the sé;to of Alaska. under the Alaska
oonstitution and the constitution of the United States, would
be required to pay Jjust compensation for any land takzi for a
r1ght-ot-;ay. It is declared to be the purpose of this Act to
Place persons ;Ltb l1and so encumbered on a basis of ,equality
with all other property holders in the State of Alaska, there-
by preventing the taking of property without payment of Just
compensation as provided by law, and in the manner provided by

law, -

® Sec., 2. TAKING OF PROPERTY UNDER RESERVATION VOID. After
the effective date of this Act, no agency of the atate may take
privately-owned property by the election or exercise of a reser-
vation to the state acquired under the Act of June 30, 1932,
ch. 320, sec. 5, as added July 24, 1947, ch. 313, 61 Stat. 418,
and taking of property after the effective date of this Act by
the election or exercise of a reservation to the state under that
federal Act is void,

¢ Sec. 3. PROSPECTIVE APPLICATION. This Act shall not be
construcd to divest the state of, or to require compensation by

the state for, any right-of-way or other interest in real

property which was taken by the atate, before the effective date
of this Act, by the election or exercise of its right to talee

property through a reservation acquired under the Act of June 36,
1932, ch. 320, sec. 5, as added July 24, 1947, ch. 313, 61 Stat,
418,
® See. 4, SHORT TITLE, This Act may be cited as the Right-
of-Way Act of 1966,
-2



® 8Seo. 5. EFFECTIVE DATE, This Aot tekes effeot on the day
after its passage and approval or on the day it becomes law
without such approval.
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Approved by Governor April 13, 1966
Actual effective date: April 14, 1966



A SUMMARY OF . '47 ACT OPINIONS

Alaska Department of Law
April 1965



Prior to the years of World War II, the Territory of
Alaska experienced little road construction activity. Much of
the activity of the Alaska Road Commission and its predecessors
was conducted across the public domain and required minimal
right-of-way acquisition. A marked increase in population in
the years followlng the War and a related increase in activi-
ties designed to reduce public lands to private ownership in-
creased the frequency with which right-of-way was necessitated
over lands to which title had passed from the United States.

In recognition of this trend and in an attempt to
reduce the expenditure of governmental funds, Congress passed
the Act of July 24, 1947, (61 Stat. 418, 48 U.S.C.A. 321 d).
See H.R. 673. This statute, now known as the '47 Act, provided:

In all patents for lands hereafter taken
up, entered, or located in the Territory of
Alaska, and in all deeds by the United States
hereafter conveying any lands to which it may
have reacquired title in said Territory not
included within the limits of any organized
municipality, there shall be expressed that
there 1s reserved, from the lands described
in said patent or deed, s right-of-way there-
on for roads, roadways, highways, tramways,
trails, bridges, and appurtenant structures
constructed or to be constructed by or under
the authority of the United States or of any
State created out of the Territory of Alaska.
When a right of way reserved under the provi-
sions of sections 32l1a-321d of this title 1is
utilized by the United States or under its
autherity, the head of the agency in charge of
such utilization is authorized to determine
and make payment for the value of the crops
thereon if not harvested by the owner, and
for the value of any improvements, or for
the cost of removing them to another site,
1f less than their value. June 30, 1932, c.

320, § 5, as added July 24, 1947, Ce 313,
61 Stato uleo '.



The effect of this Act was to reserve to the govern-
ment a right-of-way across lands subsequently passing into
private ownership and to thus avoid the necessity of re-

acquiring lands for future road construction.
EFFECTIVE DATES

The '47 Act became effective on July 24, 1947, and
was prospective in application only. That is, 1t applied only
to lands which were taken up, entered, or located, or other-
wise passed into private ownership after this date. Lands
entered or patented before July 24, 1947, could not be sub-
Jected to the '4T Act unless, perhaps, they were returngd to
Government ownership during the time the Act was in effect.

The '47 Act was repealed by an Act of Congress which
provided that the repeal take effect on July 1, 1959. Thus,
lands patented or entered after this date are not subject to

the Act. (17 May 1962) See, Decision No. 246, Alaska Supreme Ct.
EFFECT OF REPEAL

The repeal of the '47 Act merely eliminated the statu-
‘tory directive that such a reservation be inserted into the
patents of lands thereafter taken up. Lands which were
patented subJe;t to the '47 Act' before its repeal were in no
way affected. As will be shown below the effect of the '47
Act was to create an interest in real property which would re-
main in the government when the remalining interests constitut-

ing the fee title were conveyed away. Repeal merely prevented
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further simllar interests from being created, leaving existing
interests unchanged. A similar situation would arise if a law
such as the Homestead Act would be repealed. In such a case,
homesteading would no longer be available but property interests
acquired in the past under the Homestead Act would not be lost.
See Myers v. U. S., 210 F.Supp. 695 (1962).

NATURE OF THE RESERVATION

A reservation is an interest in real property. It is
created by the grantor retaining to himself some element of the
fee when the remaining elements are conveyed away. Therefore,
when patents were issued on lands subject to the '47 Act one of
the interests in the land (". . . a right of way thereon for
roads. « .") never passed to fhe patenteé._ Since this interest
never passed to the patentee and was. never owned by him it
follows that at the time of utilizaﬁion nothing is taken from
him for which pa&ment becomes due under the constitutional
requirement of compensation for the taking of property.

The precise location and extent of the right-of-way
reservation is not indicated in the '47 Act or in the patents
issued thereunder. The property interest in the government,
however, remains in effect and becomes fixed at the time it is
utilized.:%;e, Myers v. U, S., supra.

"e o « Not included within the limits of any .
organized municipality. . '

The applicability of this clause to a particular par-
cel is to be viewed in relation to the time the parcel was

entered and patented, If a parcel was not included within an

-3



organized municipality at the time of entry, etc., the reserva-
tion attached. Once a parcel became subject to the '47 Act,
however, its subsequent incorporation within the limits of a
municipality will not serve to divest the government of its
property right in the land

The nature of the issue presented by this clause was
illustrated by a problem encountered at Glrdwood. Certain par-
cels there were entered and patented at various dates from 1954
through June of 1959, during which time the parcels were not
within a municipality. Subsequently, on September 20, 1961,
the City of Girdwood was incorporated and included the parcgls
in question. The 'UT Act reservations survived. (25 September
1964).

"e « « (T)here shall be expressed that there
i3 reserved. . " :

This clause served as a directive from the Congress
to the Government agents who issued patents deeds to lands in
Alaska to express the '47 Act reservation in the documents issued
by them. In the majority of cases this directive was complied
with, One may expect to find, howevef, patents to parcels
which were subject to the '47 Act in which no mention 1s made
of this reservation.

Agents issulng patents had no authority to omit the
47 Act reservation from patents to which it applied. The terms
of the statute are controlling. Theréfofe, 1andsventered and
patented‘during the life of the '47 Act are subject to the

reservation even i1f it is.not expressed in the patent.
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" « ¢« (F)or roads, . . .'bridses, and ap-

purtenant structures. . .’

The purposes for which the '47 Act reservation may
be utilized are set out in the Act in general terms which do
not clearly resolve the propriety of every contemplated use,

No problem is anticipated from utilizing the reservation fdf a
roadbed and attendant right-of-way'or for a bridge with neces-
sary supports and approaches. These are the essential elements
which the Congress must have contemplated in adopting the Act.
The scope of the "appurtenant structures" use for which utiliza-
tion is authorized has not been fully developed.

Some uses have been proposed which have been deter-
mined to be outside the scope of the '47 Act reservation. Thus,
proposed utilization of the reservation for a gravel pit site
(30 October 1961) and for a channel change outside of the right-
of-way (19 November 1964) have been viewed as improper uses.

A related question has been raised concerning the pro-
priety of utilizing the '47 Act to acquire access rights to and
from the right-of-way from adjacent parcels. In the case of
147 Act right-of-way, the State has the power to effect some
limitations on access. (17 October 1963). But as a general
rule access 1s an incident of the ownership of the parcels abut-
ting on a right-of-way and not a part of the right-of-way itself.
Since the '47 Act reserved only the right-of-wax,acquisiﬁion
of access from abuttiqg owners 1€ﬂis ﬁsually a compensable item.
(29 September  1964). The reservation is certainly not broad
enough to reserve access generally along a limited access

facility.
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COMPENSATION

By utilization of the '47 Act reservation the Govern-
ment describes and locates on the ground the right-of-way created
by the authority of the Act. Since the interest utilized has at
all times remained in the Government, no real prbperty 1s taken
from the patentee (or his grantee) which necessitates payment
of compensation under the law.

The fact that the ownership of the right-of-way
remained in the Government leads to the further conclusion that
no compensation is due the patentee by way of severance damages
(23 July 1963) or proximity damages (27 April 1964). If, after
utilization of the right-of-way, the patentee holds two parcels
which are separated by the roadway, he 1s viewed as having held
two separate parcels from the time the patent lssued.

The Act does direct the paymené of compensation
some items. Thus, payment is to be made for the value of grow-
ing crops and of improvements located within the area utilized.
The cost of removal to another site i1s to be substituted irf 1t
is less than the value of the 1mprovement. The determination
of what constitutes an improvement 1s essentially one of dis-
tinguishing real property from personal property and must often
be submitted.in a case by case consideration. However, the
valuc of clearing has been determined to be an 1mprovemént with-
in the terms of the '47 Act and thus compensable (14 January
1964).

The fact that the utilization of '47 Act right-of-way

is not of itself a compensable act, (except as noted above) must
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be carefully distinguished from possible elements of damage to
the owner resulting from the manner in which the right-of-way
is used after it 1s located. The Alaska Constitution, Art. I,
Sec., 18, provides that private property shall not be taken or
damaged for public use without just compensation. While the
exercise of the '47 Act reservation does not constitute a com-
pensable taking of property, such acts as effecting a substan-
tial change in grade or elevation for the roadway may constitute
an element of damage to owners adjacent to the right—of-wéy.
Persons acquiring right-of-way should, therefore, be alert for

compensable interest even in the '47 Act lands.
"FIRST TAKE"

The '47 Act Has been interpreted to grant authoriza-

tion only for the "first take." This term is a misnomer and the
term "first utilizapion" is preferable. Once the reservation
has been utlilized in respect to any given patent the right-of?
way becomes established and located and the State must compen-
sate the owner for any subsequent taking for change of road
location, widening of the original right-of-way wldth, etc,
(13 Feb. 1962). An exception to this rule may be made in the
event a change in the right-of-way is necessitated soon after
notice of utilization is served in which case an amendment of
the original notice may be possible (3 April 1962).

The existence of a road over a parcel prior to entry
and patent is not considered a utilization of the reservation.
The patentee is considered as having acquired the property sub-
Ject to the existing road and the reservation of the '47 Act
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survives. The construction of a road across a parcel subsequent
to issuance of patent would constitute a utilization even if no
notice of utilization was served (28 August 1964).

The presence of a utilization may be negatived in any
case where some agreed consideration was conveyed to the owner
at the time a right-of-way was acquired. That is, 1f the owner
accepted any cash or other valuable compensation in return for
granting a right-of-way to the Government the transaction is
viewed as a purchase and sale and not as an exercise of the
reservation. The 'U47 Act reservation may be utilized later.

An additional "first utilization” problem is encountered
where a tract conveyed by a single patent has since been sub-
divided and is now held by two or more owners. In this situation
the reservation remains in effect and may be utilized over
portion of the area subject to the original patent even though
it may affect two or more of the present lot owners. Location
of a right-of-way over one or more of the present lots consti-
tutes a "first utilization" as to the entire area of the original
patent. The '47 Act authorized a single free utilization. This
reservation 1s utilized and expended if a right-of-way is loca-
ted over any part of the land conveyed by a given patent.

a utilization may be from several owners 1if the land has been
subdivided, éut it also may be from only one of the subdivided
tracts. Once the reservation has been utilized, the entire
tract issued under a given patentvis free from the '47 Act
reservation. (23 may 1962) | B



ACT OF JULY 264, 1947
(48 USC 321 d)

“In all patents for lands hereafter takex up, entered or
located in the Territory of Alaska, end in all deeds Lireafter
corveying any lands to which it mey have reacquired title in
said Territory not included within the limits of any orgaaized
municipality, there shall be expressed that there is reserved,
from the lands described in said patent or deed, a right of
way thereon for roads, roadways, highways, tramways, trails,
bridges, and appurtenant structures constructed or to be con-
structed by or under the esuthority of the United States or
‘any State created out of the Territory of Alaska. When a

of way reserved under the provisions of Sections 32la
321c of this title is utilized by the United States or under
its avthority,. the head of the agency in charge of such
utilization is authorized to determine and make payment for
the value of the crops thereon if not harvested by the ownmer,
and for the value of any improvements, or for the cost of

rewoving them to another site, if less than their value."

30,71932,c. 320, Sec. 5, as acdded July 24, 1947, c. 313,
61 Stat. 418. (For legislative history and comment, see 1947

U. S. Code Cong. Service, p. 1352.)



FEMORANDUM State of Alaska

distriet Highway Enginooif

Junecu " Fairbanks oaTe: Fobruary 10; 1366
Valdez . Anchorage . FILE NO: 23-2960 o

"ATTN: All District R/W Agents
' SUBJECTI Transmittal Supreme Courc Oplnion
Crosby Case |

‘FROM: Dick Chitty )
- Acting Chief Right of Way Agent
Department of Highwaya k

I have attached a copy of Supreme Court Opinion No, 322 dated February 3, 1966
concerning the Crosby Case.

The Court states, "----we are of the opinion that the 1947 Act has no app].i-
cation to public lands acquired urder the Small Tract Act,===-, " The '
Small Tract Act is the Act of June 1,;1938, 52 Stat. 609, 43 U.S.C.A, “-°
652 (a)(1964) which was made applicable to Alaska in 1945.\ (Act of July

14, 1945 59 stat. 467) ' S : —
- ‘;'\ * :'7\\‘\).

;- 411 lands dispensed by the B,L.A under the Smpll Tract: Act:. regardless of
- what they are called, are not subject to.the Act of 1947, e

P . J— h
" 5,0.P. 2362-02 has been rescinded. Previous negotiations under;this §,0.P.:
are being processed for payment at this times Small Tract Act parcelo wb

have not been negotiaced should be contacted as soon as pohible. AR

Attachments: As. atrtat'ed ¥4

RECEIVED RECEIVED

| 66 .
FEB 158 514 %5

RIGHT OF WAY SECTION
: ANCHORAGE DISTRIC) - - oo o ey p r
: Ancho : -

Dretrc?

District

Cornecsion s

24
l

Pro-Constroc¥ers l

Maolntenonce

Administration

Motertaly L )
Supply l/

I AN




STATE OF ALASKA,
DEPARTMENT OF HIGHWAYS,

Appellant, _
' £ -

V. ¢ File No. 584
OPINTION

[No.- 322 - Pebruary 3, 1966)

WARREN CROSBY and
KATHRYN CROSBY,_-

Appellees.

*Appeal from the Superior Court of the State of
+ Alaska, Third Judicial District, Anchorage,
James M. Fitzgerald, Judge. ' oo

Appearances: Warren C. Colver, Attorney General '

* .of Alaska, and Mary, Frank LaFollette and :
Donald E. Strouse, Assistant Attorneys General,

- for Appellant. M. Ashley Dickerson, Anchorage,
for Appellees. ‘

Before: :Nesbett, Chief Justice,' Dimond jand
~ Rabinowitz, Justices:

DIMOND, Justice.

The'dppellees own. real property which their grantor
. obtained by patent from the United States. The patent\prOVided
fchac}the grant of ;he ﬁr6pertyfbasisubjecb"co”. P
"RECEIVED
FEB 7 1598
Right of Wey Sestioa,



' [T]he reservation of a rxght-of-way for
reads, roadways, highways, tramways, trails,
bridges, and appurtenart structures con-
strxucted or to be constructed by or under
authority of the United States or by any
State created out of the Territory of Alaska,
in accordance with the act of July 24, 1947
(61_stat,.,, 418, 48 U.S.C. sec."3214d).: .

By virtue of the foregoing reservation, the state

claimed a right-of~way for highway purposés across a borcidn
of appelleeé‘ land, The trial court'héTd that such reserva~ 
~ tion in the patenc was invalid aﬂd of o effect,’and at the

JAnstance ol appe ”1@00, entered judgmeﬂt fOJ appellecg and .

f“)

;enjOJDOf tme stete from entehxnﬁ on Ol‘fngC”“iatiﬂg the pore

4 o - ~ ~
Ction of appellaesf 14 hO in ouestwonp Lmﬂ stete hes appealeds

\

The QLntC & £1r,; pOLﬂC is thdt the United States
4

‘was en indispensab f'party ‘to this 1etlons and gince it wigo
! "_.f-"’ -
. .

~not mﬁde a party the action oughh to have been dlsmissed. .

n:. N

'?ﬁj Clel Rula 19, which was adopCed from Rule 19 Federal

'Rules of Clvil Procedura, deale with tha compulsory jaindar of



.

.‘parcies.; It recognincy the classes of indicp

anceblo, nenana
. et {
sary and prOpcr parties that were first developed‘in the equity

courts.

© An indispensable party is one whose interest in the

}; . Civ. R. 19 provxde8° =
. s s
(a) Necessarz Joinder. Subject to the pro-
.visions of Rule 23 and of subdivision (b) of -
this rule, persons having a joint interest -
shall be made parties and be joined on the . i
. same side as plaintiffs or defendants. When . -
.a person who should join as a plaintiff refuses
to ‘do -so, he may be made a defendant or, in

prOper cases, an.involuntary plaintiff.

t
¥ S

(b) E;fect of Fallure to Join. - When persons’
who are not indispensable, but who ought to be
made parties if complete relief is to be accorded -
between those already parties, have not been made“ :
parties and are subject to the jurisdiction of
- the' court, the court shall order them summoned
to appear in the action. If jurisdiction over
chem cannot be acquired except by their consent.
“oxr voluntary appearance, the court in its dis- . :
' cretion may proceed in the action without making
“them parties, but.the judgment rendered therein
,does not affect the. rights or liabilicies of -
«absent persons.; - o Kt

(c) Same - Naﬁes of Omitted Persons and -
“ReaSOns for Non-Joinder to Be Pleaded. - In:
- any pleading in which relief is asked, the.
* pleader shall set forth the names, if known
* to him, of persons who ought to be parties -
‘1£ complete relief is to be accorded between |
thosealready parties, but who are not joined,
and ahall ntate why thcy are omitted, ,

2 Barron & Holtzoff Federal Praccice and Procedure $ 511.
.at ‘85 :(rules ‘ed.; 1961).r' E
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’ .
+
i

lcontroversy before the court is such that the court cannot
[ ; .

;Arender an equitab]c Judgment without havlng jurisdiction ovcr
2 :
;;such party.3 The dctermlnatlon of lndlspensabllity or- lack

..
I4
t

of it 1nvolves a dlscrctlonary balancing of interes 3“ dn

‘the one hand, con51deration must be given to the possibility

of rendering a Judament that wxll have an adverse factual
. . }

effect on the interests of pexrsons not before the court, and)
, to the danger of inconsistent decialona, the desire to avoid
fa multipliclty of actions, and a reluctance to enter a judg-r
'ment that will'not end the lit;gation.§' On the other hand |

v,l

consxderation must be given to the desirability of having some_;

adjudlcatlon 1£ at all possible rather than none, leaving the !
, . .

parties before the court thhout a remedy because of an "zdeal

deszre to have all interested’persons before the court."6_

Courts exist for the determination of dxsputes, and they have

;3 Commercial State Bank V. Gldney, 174 F. Supp. 770 780-781
1‘“‘ (b.D.C. 1959), aff'd, 278 F.Zd 871, 872 (p.C. Cir. 1960) .
;4; 2 Barron & Holtzoff,,Federal Practxce and Procedure § 512

° Ward v. Louisiana Wild Life and Fisheries Comm'n, 224 F.
"Supp. 252, 256 (E.D. La. 1963)7; Reed, Compulsory Joinder
of Partles in Civil Actlons 55 Mich. L. Rev. 327 at
338 (A%, . - . T

:651{3 Moore, Federal Practlce § 19. 07 at 2154-55 (2d ed. 1964),
“Gauss v. Kirk, 198°F.2d 83, 85 (D C. Cir, 1952); Reed, Com=-
ﬁpulsory Joznder of Parties in C1v11 Actions, supra note Se o

anhe



an obligation"in'partiéular'litigation to. make meaningful

' \ _— o e ,
_»determinatlons 1f at all’ pOuSiDlen7

ey . .

‘i The fundamental issue here is whether the state may'

\

take appellees' 1and Aor‘highway purposes without payument oZf
just compensation, ' It may ifnthe‘reservation«in the paténc._
for a highway right-of-way-is valid; it may not if the resei{

vation is invalid.. If that lSuUG nay not be decided wzthouci

r

j01ning the Unlted States as a party to the accion, then it‘

Y

is uﬁlikely that the issue coula be aecided at all since tne

‘

Uqlted States could not be made a party thhout its consent._

‘ N s '.J'
RS ";Jj'g"i_ﬁtj r\ NS = AnO0m ‘;’ o P Rot Lf*’l:‘ Y ana J*’Vatlor\/ B ‘h"'" 7 d n
. : B

R R i o PR el L b

"thac appellees would be deprlved of thelr rlght to be awarded

: ! u "' e,
Justfcompensatlon for the taklng of o% damagc to theix pfopn

ervy for a public use.d They'wou]d be unable to challenve‘

J

for hlghway purposes contained in ‘the pateut to the: propertyé
S

© To hold that the Unlted States is an indlspensable party ii.“

i .- Jtel
) . - e
i . N .. : . e o N

23,.Reedf Compulsogy Joinder of Parties 1n Civil ACClOnS, 55 ;
B 'Flch. L. Rev. 327 337 (1957) ﬁ

:8' €Arc1cle i, § 18 of the Alaska Constitution provxdes"

et
IAREO

:Emlnent Domain. Privace property shall noc
¥ . be taken ox damaged for- public use without -
jusc compeneacion.;;

[




this suit would be to interpret and apply procedural rules
in such a way that appellees could not avail themselves ‘of a
constitutional safeguard against the taking of their property
without the awarding of just compensation. |

it is not.apparent that the United States has an:

,inteiest in the matter" in controversy which would be adversely

g
o o

affected by the judgment entered by the court below, 1t s
the state, and not. the United States,’ which~is constructing
the highway ‘and seeking to- utilize an asserted right-ofkway
lacross appellees' land Conceivably, the United States could
1have an interest in effectuating the reservation of a right-
f-way in the patent ‘to appellees' land for ‘the benefit of
the state ,‘ since the United States was t’he grantor of the

land and 1nserted the right-of-way wording in the patent.

This may possibly lead to ﬁuture.litigation by the United |
ARSI PN T Ty

PROL P WM!.'&“MM&

States in seeking-a judicial declaration that the reserva-

tion of the right-oﬁgw 1s valid and subsisting. But as

Skt pAEHIre, W ama}mwzul‘f WP TN RAICRSTIC RN, \\

undesirable as; it may be'to have the possibility of another .-

suit involving the same issue, it is less desirable to leave



‘the appellees thhout any remedy at a11.94 we hold'that“the
Unxted States is not an indxspensablc party to this action.
Appellant 8 next point is that the- reservation for

highway purposes was properly includcd in the patcnt by reason

6f the provisions of the Act of July 24, 1947, 61 stat. 418. i

AJ 0.}.'_‘

48 U S C A. § 321(d) (1952) That act prov1des'

In all patents for lands hereafter taken up,
‘entered, or located in the Territory of Alaska, .
and in a11 deeds by the United States hereafter
conveying any lands to which it may have re-’ '
acquired title in said Territory not included
within the limits of any organized mun1c1pality,
therg shall be expressed that there is reserved,
from the lands described in said patent or deed,f
a right-of-way thereon for roads, roadways,
highways, tramways, trails, bridges, and appur=-
tenant structures constructed or to be con- )
structed by or under .the authority of the United .
States or of any State created out of the Terri-
tory of Alaska. » :

The land involved in this actlon was acquired under

the federal Small Tract Act of June 1 1938 9 wh;ch was qade

9 Bourdieu v. Pacific Western 0il Co., 299 U.S. 65, 70-71,
81 L.ed. 42, 45-46 (1936); Zwack v. Kraus Bros, & Co.,
237 F.2d° 255 259 (2d Cir. 1956) ; Black River Regulating
Dist. v Adirondak League Club, 282 App. Div. 161, 121
N.Y.S.2d 893,; 904 (1953), rev'd on other grounds, 307 N.Y.
,475 121 N.E. 2d 428 (1954), appeal dismissed 351 U S. v

10 act of June 1 1958 52 Stat. 609, 43 U.s., c;A. s 682(3)
(1964) .



applieable to ‘Alaska in: 1945, ; Thac’etetute préviaesEiaV§;t££

: \
The Secretary of the Interlor, in his dxs-'

b eideaats b S 3al2

cretion, is authorized to gell ox lease, to
any person or organization.... . @ tract of
not exceeding five acres . . . :under such

xules and regulatlons as he may prescribe,

. L L] L

;The trial courc held that public lends that are leased or'y

. sold under the Small Tract Act are: not lands that have been

. "taken up, enteredh'or located" wmthin che meaning of rhe ecc '

: of July 24 1947, and therefore that the reservation for high-
way purposes under the 1947 act was not applicable to appellees‘
land and'was improperly 1nserted 1n the patent.yf<

The purpose of the act of July 24 1947, was etaCed

by the House Commlttee on Public Lands as followe°

. This bill is des1gned to facxlltate the’ff;
. work of the Alaska ‘Road Comm1351on. As R
* the population of Alaska increases and the
Territory develops, the road commission will- x
find it increasingly difficult to obtain
 desirable highway lands unless legislative
- provision is made for rights-of-way.

" The Committee on Public Lands unanimously
agree that passage of this leglslatlon will °
help to eliminate unnecessary negotiations-.
and 11t1gat10ns in obtalning proper rxght8-~'
‘of-way throughout Alaska. 12 SR IR

vl

e ' e e U

11 Act of July 14, 1045 59 Stat. &67.

t’ \
I i

12 1947 u s code Cong. Serv. 1353.._;



From such statement of~purpose 1t is apparent that under the

various land laws applicable in Alaska whereby persona could

acquire portions of the public domain, an executive agency or
officer of the government did not have the discretionary author7

' i

ity to resexrve rights-of-way for highway purposes.‘ If such/3
) e

authority had existed, then ‘the legislation would have been
unnecessary. 'It is logical to conclude, then, that the 1947
Act, in speakfng of lands "taken up, entered, or located",

\

had reference only to those public land laws whexe. discretion-
ary authority on the. part of a government officer or agencyj‘q
, to impose reservations'for rights-of-way was absent,.and-was
g not intended to apply to those. laws where such authority
existed. |
Under the Small Tract Act the Secretary of the ,
.Interior has the discretionary authority, first of all, to
sell or lease small tracts and secondly, to do 80 under "such
rules and regulations as he may prescribe.". That such grant
of authority was'conSidered'broad enough ‘to authorize the
Secretary to impose reservations for rights-of-way is apparent
i from the fact that in 1953 the Secretary’made effective thei;{
. followxng regulation'“

Unless otherwmse provided 'in. the classifi= -
cation order, the leased land 'will‘be subject

=9~



. to a right-of-way of not to exceed 33 feet '
in'width along the boundaries of ‘the tract
for street_and road purposes and for public

-’utilxt1es.13 Co _ : ,A

1

"This was the only’ reservatlon for a’ right-of-way that ‘the:

“'Secretary, by regulatxon,~prescr1bed as to small tracts.14

He did not by’ rule or regulatlon Jprovide that land leased or.

’—m'\h‘.w\qwn'“‘m"_y* P AT omnm LAY e M e AP A FRTIR WY S R T 2 1T g e 2 R SV e (. y‘a‘y PENCR i WM

'801d under the Small Tract Act would be’ subject to the’ general

Ny T labicin i W"’l""‘m‘ﬂl‘l""ﬂm 08 j", M'TL"M ‘mnmmo;,qaw-mvn&‘"*ﬁ a‘?"\k\'?"‘"b"’.)"} )&WM

reservation of a hlghway right-of-way as prescribed ‘y the"

},S T TETIE! Nv‘mlwmy;m, Avmwwmmv“vﬁ‘)"‘w)ﬁﬁﬂ e § e ?fapwnrw ?’n&(\,\'w ot

e DB o

f“’;.acc of July!24, 1947, -~ = .

\0&41 v

Sie s H L J“"

) In the llght of the legislative purpose of the 1947

I

Act and the- dlscretionary authority of the Secretary of the }

Interior under the Small Tract Act to sell or lease 1ands
under ‘such rules and regulations .as he mLy prescribe, we are
.’ ." 4|’ -

of the oplnlon that the 1947 Act has no ?pplicatlon to public

lands acquired under the Small Tract Act, and therefore, that
Mg i kiitnd fabl LA --H-v /
the reservatlon for highway . purposes included in the patent
: S ”"‘w“‘"“m«ﬁmwmmmwummwmwm
to appellees' property undex-the 1947 Act was ineffective. °
w..mmxa~wg§mw~m Wmmrm%‘!ﬂawa A T LS

The state s third poznt is. that the court erred in

dzsmlss1ng its counterclalm agalnst appellees, which stated

o R A\\ : . ? L
that o : N I
. :

N lik

}3 15 Fed. Reg. 6222 (1950) (COdlfled as 43 C.F R. § 257 16(c)
o }(1954), superseded Jan. 15 1955),. . e

14 such a reservatxon was included in the patent to appellees'
property; in additzon to the reservation undexr the act of::

July 24,/ 1947,

121041



(S]hould the provisions of the act of July 24,
1947, 48 USCA 321(d), be determined not to
Aapply to these premises, then, in such event,
the entry of plaintiff pursuant thereto wae
an act of inverse condemnation. P :

+ L

RS 1
A pre-trzal order reflecta that;the.state and appel=-

1ees'had'entered into a stipulation which provided in :part as

AN
5

foIlows°3

z.

b 2. -That.on October 23, 1962 the State, *
- through its Department-of Highways, approp-

s riated, without instituting an eminent domain’
:proceedlngs or without filing a declaration
rof taking, a strip of land 42 feet in width
calong the south side of the 33 foot right-
fof-way along the mnortherly boundary of the
tract in question. The area taken then is
‘42 ﬁeet by 297 feet and‘contaxns : ‘“; - .

: | .-3. . That the total area of the parcel from P
:which the property was appropriated is 2.5 acres.‘

4. The interest taken is a perpetual ease="
ment and rlghts-of-way for.all road and high=:
way purposes. ' . - -
_ . L

5. The time of Just: compensatlon wzll be -
-as of the date of appropriate- taking, October
23, 1962, ;! '
The above .stipulations and agreements are made
“only for the purpose of trying the issue of *:
just compensation and are not made for any
“other purpose and are received subgect to the
~qualification that such stipulations or agree-
‘ments. will not prejudice any of the parties'
claims or contentions.

-

'Subsequently, ‘the court. allowed the appellees to

file a fourth amended complaint. which asked that the state

=11~



be ‘enjoined from appropfiating appellees'iproperty'ane which
alsd.askee for damages for tfespass. The court permitted
aﬁpéilees to_preeeed on the trespass theory, rather than
limiting the action to one'ef determining'just.cempensation

for lands taken or- damaged for publlc .use by the state under.

\

its power of eminent domain. An lngunction was issued against

the state and its counterclaim was dlsmissed. Trial of appel-
g . : ' -

1ees' elalm of trespass was deferred until a later time.l?-
When the state appropriated‘appellees' land for the

constructzon of a highway, it was exercxsing the power of

eminent domaln. It is true that the state dld not utillze

condemnation proceedings prescribed by law and by rule.16

PR

That was because the state mistakenly, but in good faith
W

el

belleved that it could rely upon the reservation of a rlght-ii

of-way for hlghway purposes contained in . the patent to appel-;

A A NS WA o TS e».w..&,z.a uM PR TRLE s....:;mm,,m-;yg,.,x”w\;b@ S AR .&.-‘?:1

1eeS» land - But nexther the failure to instltute a condemna-i

tion action nor appellees' assertion of a claim based on the

,étheory'of trespass changed the essential nature of the state'a

15  fhe trial court directed the entry of final judgments as
to the injunction and the dismissal of the state's coun-
terclaim, stating in accordance thh Cive Re 54(b) that .
there was no just reason for delaya :

16 AS 09 55 240-.460, c1v. R. 72.

12
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;action in appropriating ‘appellees' property. Such action was

'still the exercise of the power of eminent domain because .

~

private property was being taken by the state for a public
”‘use. Since under Art. I, § 18 of the Alaska Constitution 1A
'private property may mot be taken or damaged for public use
without Just compensation, the fundamental basis of appellees'

'claim for damages is the constitutional provision mentioned
] :

'and the acts of the state in appropriating appellees'vland

*are in the’ nature of inverse condemnation.17 This appears

to have been recognized by appellees when they entered into

/?l

-a stipulation with the state to the effect that on a certain
date the state had appropriated without institution of con-§
demnation proceedings, a portion of appellees land and that»
"the time of just compensation will be as of the date of

appropriate taking, October 23, }962." The trial court was"
in error in failing to recognize the essential nature of this
..action as one in condemnation and to proceed accordingly.

]

The state' 8 final point is that the court erred in: f

RN ' ~ » ; -
granting a permanent ingqnction prohibiting the state from

entering upon or appropriating a certain portion of appellees'

lando

17 Myers "v. ﬁnited States, 323 ¥, 2d 580 sss (9th Cir.. 1963).

[~13-



In speaking of the injunction the trial court said;-
:I didn't intend this- injunction to preclude

them from any action to otherwise acquire the

land, other than to go on the land and con- -

tinue to take it without some ‘sort.of legal
'}prOCGSSc U et : , ' J '

This statement might be construed as meaning that

* X%

the state must first institute condemnation proceedings in
N

accordance with statute and. rule before it may enter upon andﬁ
; g

'utilize the property that it has already appropriated. We 3?‘

‘believe that:auch a requirementtis unrealistic., The property
.has'already %een taken. ‘It would serve;no useful purposertoVF
_lnSlSt now that the state must initiate'a condemnat;on'action.
. q o
t;and take the initial steps required by law and rule as a con;:

Ldition tO‘the exercise of its. power of eminent domain.‘ What

is at issue Jhere is the matter”of awarding appellees just com-
;ipensation. Such compensation may be determined in this pro-
iceedino, utilizing so far as practicable the{statutory re@uiref

ments and procedural'steps relating'to‘the condemnation action,
?,as we11 as it could be determined in a separate condemnation

- action to be instituted by\the state. Since .the evident

purpose of the ingunction was to require the state, if it

. ) . . '

chose to utilize appellees' property, to institute a separate
%since we =

S vdasn -

; condemnation action to acquire such property, and

- T ,,-h‘
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have held that such actxon is unnecessary, the injunction waa‘
, | o Wzmw

not approprlate ‘and should be dlssolvcd . ",{

L T A AN N A e S A 5 -&;* SRR R ”H'ﬁ- S } ’ﬁ

The Judgment is reversed and the case 13 remanded

-
.r.,,.\

bl . *

to the s%perior cou £ fo: further proceedings consistent with

the vlews exnressed in this opmnlon. -

RABINOWITZ, Justice, dissenting in part.

1

I d;sagree with the majorzty's conclusion chat the
reservatzon for hxghways prov1ded for by 48 U. S C. A. § 321(d)
has no appxzcebllity ro~tne_patent in issue, In my oprnipn
nelthexr the‘legislative_history of the 1947 act mnow construce
tion of the’iénguage'ﬁtaken‘uﬁjlentered% or located"isuppcrc?
the cdnclusi%n'that'the 1947ract is ine;p;rcable'ro seleshefﬁ
;}end‘un&er the Federel Small Tract Act of June 1, 1938,

The patent which Was issued on December 3, 1953,
to appellees' predecessor in interest contazned four reserva1

. . 1
‘el ions relevant to this appeal. The pertlnent portzons of the

- ]
ipatent dzscloae thac it was issued subject to the followino
1

reservations-ﬁ
(2),the reseréation'cf a righefof-weyxfcr

ditches or canals constxucted by the author-
ity of the United States, in accordance with

5 a154
watto e
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the act of August-30, 1890 (26 Stat., ‘391, Ly
43 U.S.C. ‘sec. 945) , and (3) the reservation
‘of a right-of-way for roads, roadways, high-~
ways, tramways, trails, bridges, and appur- '’
‘tenant -structures constructed or to be con-“
structed by or under authority of the United
States or by any State created out of the
Territory of Alaska, in accordance with the

act of July 24, 1947 (61 Stat. 418, 48 U,S.C.!
.sec, 321d). There,is also reserved to the
United States a right-of-way for the con-
struction of railroads, telegraph and telephone
“lines, in accordance with section 1 of the act
of March 12, 1914 (38 Stat., 305, 48 U S. C.
sec, 305), N ‘.o t H ; ',. "~ “

In addition to the foregozng reservations, which
‘. . . o ,;
. were' part of the prlnted -portion of the patent, the patent p
.‘" o” ‘ /. 1 ﬂ‘ k7]

\.also contalned the followrng typed portlon-~vzfv '

This patent is. subJect to a right of way :
‘not exceeding 33 feet in width, for road-
way and public utilities purposes, to be
located along_the north and east boundaries

-

.of said land.l .. =7 3

;, ‘As the majority opinion points out this reservation was | -
" inserted under the discretionary authority vested by 'the,
Small Tract Act in the Secretary of Interior to'sell oz
‘lease small tracts under such "rules and regulations as
he may prescrlbe." '
a :
Under thlS rule makmng authority, the Secretary of Interior
'promulgated the follow1ng regulation: . :

ﬁUnless otherwise. provrded in the classifis
‘cation order, the leased land will be |
subject to a rlght-of-way of not to exceed
‘33 feet in width along the boundaries of
the tract- fox, street and road purposes
.and for publicfutzllties.

=16-
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Apparently the question of whether the 1947 act's
reservation for highways applies to patents 1ssued pursuant
to ehe Small Tract Act is one of first impression.2

= The 1947 act (48 U.S.C.A. § 321(d) (1959)) provided
in 'AP‘-‘?‘F :

In all patents for lands hereafter taken up,
entered, or located in the Territory of
i Alaska +. . . there shall be expressed that
“there is reserved, from the lands described "+
i in said patent or deed, a right-of-way thereon:
- for roads, r roadways, hlghways « « o and-appur=.
' tenant structures constructed or to be-con-
' structed by or under the authority of the )
United States or of any State created out of .
"the Terrltory of Alaska, (Emphasis supplied )

-

Appellant contends that the trzal court 8 conclusionﬁ

A
3 are 'not i,

r{ -t

vthat lands leased or sold under the Small Tract Act
lands "taken up, entered or lggated" under the 1947 act and

therefore are not subgect to the 1947 act s reservatxon for

>

highways is erroneous. I am of the 0p1nion that appellant s
S S A : S
view has merit,

2 Note: The act of July 24, 1947, 61 Stat. 418, 48 U.S. c.,
§ 321(d) (1959)., was repealed (effectlve July 1, 1959)

by Pub. L. 86 70 § 21(d)(7), 73 Stat. 146.
I am of the oplnlon that the tr1a1 court was correct 1n

concludlng that the repealer of the 1947 act was not
intended to have retroactlve effect, =

1=17s



In urging that thé 1947 act is applicable to lands
soid er.leased under the Small Tract hct;Aeppellant makes
seVéfal;persuasivé points. Initially, appellant contends
that there is no difference between the applicability of the
1947 act .to Small Tract Act lands which have been leased or
sold and the'épp}ieebixity-of the 1890 act® (reservation of
a right-of-way for ditches or eenals), and the 1914 act?

(resexvation of a Fight-of-way for comstruction of railroads,

4 The act of August. 30, 1890, 26 stat. 391, 43 U;5.C.

¥

.§ 945 (1959), provides' o : / ;ngﬁ

In all patents for lands taken up after -
August 30, 1890, under any of the land ' :* RS
laws of the United States . . . it shall

be expressed that there is reserved from

the lands in said patent described a right

of way thereon for ‘ditches or canals. o o

(Emphasis supplied.)

>  The'act of March 12, 1914, 38 Stat. 305, 48 U.S.C.
§ 305 (1952) provxdes- :

In all patents for lands taken up, entered,’
or located in Alaska after March 12, 1914,
there shall be expressed that there is -' ™
reserved to the United States a right, of
way for the construction of railroads, tele-
graph and telephone lines. .. J . (Emphasis-
supplled.)

Note: As shown in the text, reservations under both the
1890~act and the 1914 :act .were 1nc1uded in the subject -
pat ent [ 3

-18-



telegraph and telephone llnes) to these same 1ands.§ Appel-
lant then cites authorities which have broadly consttued the
words "tak01 up" in the 1890 act ani urges that tn;s court
should adopt these authorltzes and render a broad construc-l
tion to the terms 'taken up, entered or located"' as ‘used . 7
in the 1947 act.’

I am'of the v1ew, upon consideration of the‘
author;ties eited by appellent, that a broad construction
of the texms- "taken up, entered, or located" as uaed in the

\ .
1947 act, is approprlate here. A broad construction leads

t

w '-"
«

to the concluslon that lands sold or 1eased pursuant to

the Small Tract Act of June.l, 1938, were subject to the
. Cd o o a . .o

. PO : U SN
6 Appellant additionally,points‘out that if the 1947 act's
: reservation is held inapplicable to the subject patent '

;- then the same result is reached as to-the reservations

: contaxned in. the 1890 .and 1914 acts. ‘ o

7 ~ Appellant relles on the following authorities (inter- .
. preting the 1890 act) in support of the broad construc- -
. tion argument it has advanced in regard to the 1947 act.
3'Un1ted States v. 5.61 Acres of Land, 148 F. Supp. 467 =
+ (D. Cal. 1957); United States v. Van Horn, 197 Fed. 611,
* 616 (D. Colo. 1912) United States ex rel Southern Pac. *:
- R.R. v. Lane, 46 L.D. 407 (1917) Clement v. IronShields,
.« 40 L.D. 28 (1911), Interior Dep't. Instructions, 36 L.D. .
?.482 (1908) Cosby v. Danziger, 38 cal. App. 204, 175 Pac.’
. 809, 810.: (1918) "Minidoka & S. W. Ry. V. Weymouth 19- A\

¢ = Ida.. 234 ‘113 Pac. 455, 458-59 (1911), Green V. Wilhite,.
1 14 Ida. 238 ;93 Pac._97l 973 (1908)."

«19-



ﬁﬁervatxon for hlghways contained in the 1947 act.. Such
a coﬁstructlon in turn resu1L° in the conclusion that in

‘che ‘case. at bar appellant had the right to use - this reaerved

. '
rlght-of-way in addxtlon to the thirty-three foot. right-of-.

i
way reserved along the northerly and eaaterly boundaries of

appelleea' land. 8

u

'5; I think it is approprlate to pOlnc out that ia

: - ‘r . S L
mak;nv the loreg01ng argumeﬂt to this coart appellant to

a great extent, relies upon the Ironshleldsg decision fox-

8 Sugra note 1.

‘9 - Supra note 7. In the Ironshields case, the issue was

) whether a reservation under-the 1890 act for '"ditches

s and canals" was includable in the subject patent pere
-.taining to Sioux Indian Reservation lands sold pursuant
to the act of March 2, 1889 25 Stat, 888. The decision
read~in part"' .

‘,

It will be noted that the reservation_
was to be insertéd 'in all patents for
lands hereinafter taken up under .any of
the land laws of the United States'.....
If the actual disposition occurred after

- the passage of the Act, the land was

. undoubtedly ‘'taken up' within the meaning
.0f those words as used in the Act of 1890,
and this would be so whether the diéposi-f
tion occurred through allotment, sale, ;
homestead, or other manner of dispositionz
(Eamphasis supplied., ) ‘ RS ’

-20~



¢he first eime. 20 1t is also pertinent 'to note that appele

. .k — ‘4 + ) . ’ !,.: ol
Jant addxtllonally relies upon and cites an unpublished

mjeporandun oL Opinion of the Ofiice of the Solicitor,
g |

beparCmentjof‘the Interior,'dated‘0ctobér.9;'1959}”115

+10

11

e

In 1c$ brief appellant states: )

¢

The case was, apparently, unknown to all’
counsel in the praceedings if the' Superioxr
Court herein, and was thus not called to ;-
the attentlon of the Court.

As to the Memorandum Oplnlon, appellant asserts that it

(t

A
held that- patents ‘issued pursuant’ to the'

provisions of the Small Tract Act (during -
the effective period of the. 1947 Act) must
contain ‘the Resexvation of the' 1947 Acte

ve2le
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This Memorandum Qpinion'eisb ﬁesxﬁetibzought to thefateention
-o£ ;ha trial eourt‘.l2 )

I concur 1n all oeher aspeCeB of theleajority ;
opinion. o - .
| i

12 "The Femorandum Oplnlon of the Office of the Solicitor

reads in part as follows: :) SEEHRRT Y

;{ It is apparent that there could be an
overlapping of rights-of-way over a tract
"of land as where a rlght-of-way generally
provided for under the act of 1947, supra,
‘and specifically referred to in reserva-
tion designating a certain width,. could
intersect or cross an access boundary road
reserved under authority of 43 CFR 257 17(b)

Each authority has a separate and dis-
‘tinct application and should be included
to authorize separate reservations in the
Final Certificate and patent, as well as
the Classification Order. . S

Note: Under the authority of Udall : Ve Tallman, 380
U.S. 1, 13 L.ed.2d 616 (1965), appellant further argues
that deference must be given to the Department of -
-Interzor 8 conscruction of’ the 1947- “acte:

.22«
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UNITED STATES A
DEPARTMENT OF THE INTERIOR o
BUREAU OF LAND MANAGEMENT = -« ° " "'

WASHINGTON

- CODE OF FEDERAL REGULATIONS 'fj " j %”"f”}{
TITLE 43--PUBLIC LANDS: INTERIOR Blar L

CHAPTER I-=BUREAU OF LAND MANAGEMENT
' SUBCHAPTER A~--ALASKA ‘
PART 74--RIGHTS~OF-WAY

Section 74.27, relating to rights-of-way for roadways ia Alaska
is amended by adding thereto a paragraph reading as follows: :

The Act of July 24, 1947 (6l stat.418, 48 U.S.C. 321d)
amended the Act of June 30, 1932 (47 Stat. 446) by adding a:
the end thereof a new section, as follows:

. “Sec. 5. In all patents for lands hereafter

" taken up, entered, or located in the Territory of

. Alaska, and in all deeds by the United States here=

' after conveying any lands to which it may have :

- reacquired title in said Territory not included

~within the limits of any organized municipality,

. there shall be expressed that thexre is reserved,

- from the lands described in said patent or deed,

- a right-of-way thereon for roads, roadways, highe

. ways, tramways, trails, bridges, and appurtenant

. structures constructed or to be constructed by or
under the authorl ty of the United States or of any

. State created out of the Territory of Alaska. When

. & right-of-way reserved under the provisions of this

~Act 1is utilized by the United States or under its
authority, the head of the agency in charge of such
utilization is authorized to determine and make pay-

- ment for the value of the crops thereon if not :
harvested by the owner, and for the value.of any
improvements, or for the cost.of removing them. to

' another site, if less -than their value."” -

(R.S. 453, 2478;43 U.S.C.:2, 1201)

(Sgd) Marion CIawson
Direccor

Approved: May 26, 1948

(Sgd) J. A. Krug
‘ Secrecary of che In:erior.

(PUBLa L 329)



