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MEMORANDUM State o1t Alaska

Dopardment ot Transporat'an & Publlc Fasilitiasz
Englnesriry and Cparations Stsndards

TQ: Reg-j_onal DiIQCK)fE DATE: Iu.ne 21, 1993
Section Cluefs, E&OS
FILE NO:
TELEPHONE NO:  465-2951
=~ . FAX NUMBER: 465-2460
— .. \ TEXT® TELEPHONE: -465:3652
RQs
FROM. R D. Shumway, P.E. SUBJECT: Legal Opinions -
Chief Engineer Requests to AG's Office

Please be advised that any future request for legal opinions to the office of the
Attorney General should be cleared with the Commissioner's office. Right-of-Way
condemnations are excluded. If this results in major problems please advise on a
case by case basis. It appears as if there are too many opinion requests that could be
resolved through an administrative review and decision.

cc:  Dick Chitty, Deputy Commissioner
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MEMORANDUM State of Alaska

Depanment of Transportation & Public Facilities

ner
Offica ot the °°'“'“"“?qecewet>

T9¢ R D. Shumway. P.E. DATE: June 22, 1993JN ¢34
Chief Engineer

TELEPHONE NO: 465-3900

AND: All Re tonal En eers TEXT TELEPHONE: 465-3652 Cogiomee Direcrar
g gin FAX NUMBER: 586-8365 | <™ "™ g
. c . A
Deputy Commissioncrg/ DOT&PF ’__EE”'—
=

Recently, the State of Alaska completed litigation concerning a 1986t Cormtairr

contract dispute.- .

—"Both Mr. Shumway and Mr. Campbell were involved on behalf of the

contractor.

"5!

This matter consumed approximately six years of varjous State employees'
time from the first whisper of dispute in June 1987 until now (June 1983).

There can be no doubt that this matter could have been addressed and.

settled in a "partnering” procedure, if such has existed, probably for a.
fraction of the final State cost. o

The ultimate cost to the State is recorded at about $700,000. and this does:
not include the salaries and expenses of State employees who attended

depositions. gave testimony. provided documents. etc. Probably. the averall
cost approached $800.000.

I will leave it to the individual to determine if this lawsuit was really in the
best interest of the State of Alaska.

I wish all persons involved in disputes on behalf of this Department to

realize that economics must be a factor in all decisions regarding settlement
of disputes. '

This Department has the authority to make administrative settlements
without resorting to legal actions.

In making settlement decisions one should at least consider the following:

- EIVED.
1) Crusades went out with the middle ages. 5\59’ e, Alseka.
2)  "A bad settlement is better than a good lawsuit.” G 1993

DOT & PF
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3)  An autorney’s perspective is generally geared toward “winning® or
"losing™ hence economics are sometimes not given proper evaluation
once legal action commences.

4)

Ask yourself what settlement ground you would occupy if you were
personally liable instead of the State.

5) Time is money.

Attachment: Final Settlement Documents and Costs
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MEMCPANDUM Ref: Project FAS 6804

SUBJECT: Manley Hct Springs-Euzeka |

C: Donald R. Roser, Assistant State Highwayv Engineer

FRCM: Paul B. Larsen, Law Clerk, Right of Way Section

A right of way width of 66 feet was established in Alaska by usage.
Chapter 19, SLA 1923 established a 66 foot right of way on all section
lines and this law is the origin of the claim of 66 feet even where the
right of way does not follow section lines.

The right of way width along section lines is now 100 feet as
established by Chapter 35, SLA 1953, (14A-5-2).

Where a road is not a sectzion line, we must go back to a 1917 law,
Chapter 36, SLA 1517, Section 12, which establishes a 60 foot right of way.
This section reads:

"The Divisional Comrmission shall classify all public Territorial
rcads and trails in the divisions as wagon roads, sled road, or trails and
shall by appropriate signs or notices posted on each public bridge and ferry
in the division prescribe the maximum load which may be hauled thereon. The
lawfyl width of rizht of wavy of all roads or trails shall be sixty feet (60).
The width of traveled ways, the grade and character of improvements of each
road or trail shall be determined by the Divisional Board of Commissioners
in view of the requirements of the traffic on each road.”

Conclusion: That we can under any circumstances claim 60 feet., If
the road is also a section line we can claim more.

Paul B. Larsen

Copied 8/7/60:ts
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Status History - Alaskan Roads

A brief history of "feeder roads" in Alaska, particularly the Taylor
Highway, is as follows:

Public Land Order No. 601, dated August 10, 1949, withdrew certain lands
for highway purposes. Among these were the Tok-Eagle Road which was
designated as a "feeder road" with a width of 200 feet.

Public Land Order No. 757, dated October 16, 1951, revoked the highway
withdrawals on all "feeder" and "local" roads established by PLO €71,
while retaining the highway withdrawals for the "through roads.”

Simultaneously, Secretarial Order KNo. 2665, dated October 16, 1551,
entitled "Rights-of-way For Highways in Alaska" was issued pursuan:t to
the authority contained in section 2 of the act of June 30, 1932 (47 Stat
446; 48 U.S.C. 32la). This order established easements for certain
through, feeder and local roads. Addéitionally, this also established a
"floating easement" concept for new construction if staked on the cround,
notices posted at appropriate points alorng the route, and road macs

filed in the proper land office. However, it should be noted that the
purpose of the order was: '

« « «» to fix the width of all public highways in Alaska
established or maintained under the jurisdiction of

the Secretary of the Interior and (2) prescribe a uniform
procedure for the establishment of rights-of-way or
easements over or across the public lands for such
highways. (Emphasis added.)

;
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Section 119 of Public Law 85-767 (72 Stat. 893), datea August 27, 2958,
entitled "Administration of Federal Aid for Highways in Alaska."” transferred
jurisdiction for the administration of all roads in Alaska frcm trhs
Secretary of the Interior to the Secretary of Commerce and provideZ that

the Secretary of Commerce by order or requlation distribute the finctions,
duties and authority required to administer these roads. This mears

that the Secretary of Commerce promulgated his own orders and regulations
and that orders issued by the Secretary of the Interior would not Le

binding upon him. Thus, S.0. 2665 was canceled as to the easement
procedures.

Finally, Public Law 86-70 (73 Stat. 141), dated June 25, 1959 (the
Omnibus Act), repealed section 119 of P.L. 85-767 Ly section 21(d) (3)

and the act of June 30, 1932 (47 Stat. 446; 48 U.S.C. 32la) the authority
under which S$.0. 2665 was issued by section 21(d)(7). Thus, not only
were the procedures for a floating easement canceled by the transfer of



jurisdiction, but the statutory authority for issuing those procedures
and the transfer of jurisdiction was repealed by the Omnibus Act.
Accordingly, the Secretary of Commerce transferred to the State of
Alaska under section 21 only that interest which existed on the ground
and did not convev a floating easement.

istory of PLO 1613 lands is essentially similar

Executive Order 9145, dated April 23, 1942, reserved for the Alaska Road
Commission in connection with construction, operation and maintenance of
the Palmer-Richaréson Highway (now Glenn Hicnway), a right-of-way 200
feet wide from the terminal point of the highway in the NE4% of section
36, T. 20 N., R. 5 E., Seward HMeridian, to its point of connection with
the Richardson Hignway in the SE% of section 19, T. 4 N., R. 1 W,
Copper River Meridian. The area described is generally that area betwee
Chickaloon and Gleanallen.

Public Land Order 12, dated July 20, 1942, withdrew a strip of land 40
miles wide generally along the Tanana River from Big Delta to the Canadia
Bcrder. It also withdrew a 40-mile wide strip along the proposed route
of the Glenn Hichway from its junction w1th the Rlchardson nghway, east
to the Tanana River.

Public Land Order llo. 84, dated January 26, 1943, withdrew all lands
within 20 miles of Big Delta which fell between the Delta and Tanana
Rivers. The purpose of the withdrawal was for the protection of the
Richardson Highway. '

Public Land Order Ho. 270, dated April 15, 1945, modified PLO 12 by
reducing the areas withdrawn by that order to a 1l0-mile wide strip of
land along the then constructed highways. The highways affected by this
order were: ’

1. Alaska Highway - from Canadian border to Big Delta.
2 Glenn Highway - from Tok Junction to Gulkana.

Public Land Order No. 386, dated July 31, 1947, revoked PLO 84 and PLO 12,
as amended by PLO 270. The order withdrew the following land under the
jurisdiction of the Secretary of the Interior for highway purposes:

1 A strip of land 600 feet wide along the Alaska
Highway as constructed frcm the Canadian boundary
to the junction with the Richardson nghway at
Delta Junction.

2. A strip of land 600 feet wide along the Gulkana-
Slana-Tok Road (Glenn Highway) as constructed from



Tok Junction to its junction with the Richardson
Highway ncar Gulkana. This order also withdrew
strips of land 50 feet wide and 20 feet wide

along the Alaska Highway for purposes of a pipeline
and telephone line, respectively. Pumping stations
for the pipeline were also withdrawn by this crder,
as well as 22 sites which were reserved peﬁdlﬁg
classification and survey.

Public Land Order No. 601, dated August 10, 1949, revcred £.0. 914% as
to a 200-foot wide withdrawal along the Glenn Highway ‘rom Chxckaloon to
Glennallen.

It also revoked PLO 386 as to the 600-foot wide withdrawal along the
Alaska Highway from the Canadian boundary to Big Delta and along the
Glenn Highway from Tok Junction to Gulkana.

It withdrew lands for highway purposes along the highway s given below
The width of each withdrawal is shown to the right of the name of ghe
highway.

Alaska Highway: 600 feet wide -

Richardson Highway: 300 feet wide

Glenn Highway (Anchorage to Glennallen 300 feet wide
Haines Highway: 300 feet wide -

Tok Cut-off (Tok Junction to Gulkana): 300 feet wide

The above roads were designated as "through roads” by tnis order. The
following roads were designated as feeder roads and a strip of land 200
feet wide was witrdrawn for each of them.

Steese Highway Elliott Highway
McKinley Park Road Ruky-Long-Poorman Rcocead
Anchorage-Pctier-Indian Road Nome-Solomon Road
Tok-Eagle Road Kenai Lake-Homer Road
Fairbanks-College Road Circle Hot Springs Road

Anchorage-Lake Spenird Road

All other roads were classified as local roads and a strip of land 100
feet wide was withdrawn for each of them.

Public Land Order No. 757, dated October 16, 1951, accomplished;two
things: ' T

1. It revoked tine highway withdrawal on all "feeder"
and “"local" roads established by PLO 601l.

It retained the highway withdrawal on all the
“through roads"” mentioned in PLO 601 and added
three highways to the list.



After issuance of this order, the only highways
still withdrawn were those listed below. Also
shown is the total width of the withdrawal.

Alaska Highway - 600 feet

Richardson Highway - 300 feet

Glenn Highway - 300 feet

Haines Highway - 300 feet

Seward-Anchorage Highway - 300 feet
(exclusive of that portion in the Chucach
National Forest)

Anchorage-l.ake Spenard Highway -~ 200 feet

Fairbanks-College Highway - 300 feet

The lands releasecd by this order became cpen to appropriation, subject

to the pertinent easement set by Secretarial Order No. 2665, dlscussed
below.

Secretarial Order No. 2665, dated October 16, 1951, issued on the same
date as PLO 757, fixed the width of all public highways in Alaska which
were established or maintained under the jurisdiction of the Secretary
of the Interior. It restated that the lands embraced in “throuch roads"”
were withdrawn as shown under PLO 757 above. It also listed all roads
then classified as feeder roads and set the right-of-way or easement (as
distinguished from a withdrawal) for them at 200.feet. The right-of-way
or easement for local roads remained, at 100 feet. Additionally, the
"floatirj easement” concept for new construction was provided.

Amendments 1 and 2 to SO 2665 added and deleted various highways to the
llfc of "through roads."

Public Law 892, dated August 1, 1956, providéed for the disposal of
puklic lends within highway, telerhone ard cipeline withdrawals in
Alaska, subject to appropriate easements. This act paved the way for
the issuance of a revocation order (PLO 1613) which would allow claimants
and owners of land adjacent to the highway withdrawal a preference right
to acquire the adjacent land.

Public Land Order 1613, dated April 7, 1958, accomplished the intent of
the act of August 1, 1956. Briefly, it did the following:

1. Revoked PLO 601, as modified by PLO 757, and
provided a means whereby adjacent claimants and
owners of land could acquire the restored lands,
subject to certain specified highway easements.
The various methods for disposal of the restored
lands are outlined in the order.



Revoked PLO 386 as to the lands withdrawn for
pipeline and telephone line purguses along the
Alaska Highway. It provided easements in place
of the withdrawals.

Section 119 of the act of August 27, 1958 (Public Law 85-767), transferred
jurisdiction over roads in Alaska from the Secretary of the Interior to
the Secretary of Commerce and canceled the "floating easement" concept.

Section 21(d) (3) and 21(4d) (7) of the act of June 25, 1959 (the Cmnibus
Act), repealed section 119 of the act of August 27, 1958 and the act of
June 30, 1932 (47 Stat. 446; 48 U.S.C. 32la), and transferred all existing
through roads to the State of Alaska. )

The act of June 11, 1960 (Public Law 86-512), amended the act of Auqust 1,
1956. This was a special act to allow the owners and claimants of land
at Delta Junction and Tok Junction a preference right to purchase the

land between their property and the centerline of the highway. The act
was necessary since the land in both towns was still reserved for townsite
purposes, even after the highway, telephone line and pipeline withdrawals
were revoxed. )
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February 22, 1949

Hon. Julius A. Krug,
Secretary of the Interior,
Washington, D. C.

¥y dear Mr. Secretary:

I appreciate the opportunity afforded by your invitation of WHD #4E.
Pebruary 10 to commsnt on the department's proposal that the width GHS
of right-af-way for roads in Alaska should be as followss

| —— .
Alaska Highway 800 feet
Other primary Roads 300 feet
Secondary Roads 200 feet

Feeder and Branch Roads 100 feet

The proposal is simply fantastic. If adopted it would push the & /
would-be settler back as if he were not wanted in Alaska. It would in
many cases push him up a mountain, over a cliff, or into a stream or
lake. It would multiply the difficulties which for him are very con-
siderable already. It would present problems in driveway construction,
maintenance, anow clearsnoe and in the obtaining of driveway permits
through your right-of-way in the first place. (Don't try to tell any
Alaskan who has had dealings with the department that there would not
be red tape and delay in connection with that.) It would be an opem
invitation to trespass.

Andd for what? I confess I am unable to think of a single good
reason for tying up all this territory right where we want people, ao-
compodations for travelers, servige facilities, etc. I drove to ka
over the Alaska Highway last summer and am willing to testify that, even
from the standpoint of appearance and interest to the traveler, develop-
ments aleng the road itself are exactly what is needed.

My idea of a reasonabls right-of-way reservation, which would amply
protact dll the interests of the federal governmsnt, is as followss ’f/

Alasia Highway, Other AV
Primary Roads, and
Secondary Roads 200 feet .
Feeder and Branch Roads 100 feet 0‘”/\;

Yy



You mention that the proposal of the department represents a com=
promise between a recommendation of the Alaska Fleld Committee and some
other unnamed interests. I find it impossible to believe that snyone
acquainted with actual conditios in Alaska would recommend a 690-foot
right-of-way or anything spproaching that dimepsion. Accordingly, I am
sending a copy of this letter to the head of each of the Interior
Department agencies in Alaska for comment. When such comments have been
received, I will communicate further with you.

Sincerely yours,

E. L. Bartlett

cc: Governoar Gruening
Kenneth Kadow
Lowell Puckett
Col. John Noyes
Clarence Rhode
Don C. Foster
Col. J. P. Johnron
Ge. D. Jermain
Jo'c no “organ (Reclo)
Grant Pearson
John Reed
Alfred Xuehl



February 28, 19W9.

Ne. Vlliem J. Tiemi,
Mstricts Ingineer,
Alasks Road Commission,
Anshowege, Alaska.

Dear Sir

. Tapley advises you desire informstion regarding the estad-
lished vidths of rights-of-wvay aleng existing reads.

here the road Nasses threwgh patented lands or lands em which
an ent¥y was made Prior to July 24, 1947, we actually have me fixed
right-of-way width except in the few cases wvhere cassmonis have beem
ocbtained. Oa the estadlished reeds vhere the lecatien has net desa
changed, we can astually held only the width of road we have desa
uging. If additional width is needed, it osn s edtained fram the
owne® Yy negetiation.

On July 24, 1947, an aot of Congress wvas signed 2y the President
rrevidiag for a reservation for road rights-of-wey in all pateats
for pudiic lands on which an entry was nade after date of the act.
This means thay vhere sn axisting road or a new road passes through
lands on which a hamestead entyy had not deen nade Prier %o the
above date, the reserve rrovisien suntematically eperates.

Regommendations have been made to the Departmsat te fix the
right~ef-vay vidths en through pudiie leands as deserided sdeve ot
300 feet for throngh roads, 00 fest fer fesdsr youds, snd 100 feetd
for leeal roads. The classificatien of reeds has not been finally
detarmined.

The tentaliive classifisation of the roeds i your Distriet is
as fallews:s

Thrensh Reads

Clemn Highway (including the read from Angherage
%o Palmey)
™araagain Ava Road (the read frem Anshernge S
oconnect with the Hepe Highway)

J\
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2eeity, M11iam J. Siemi, Fedruary 28, 19M9.

Isedar loads

Torest Boundary to Hamew
Ansherege Lake Spemard Road
Paxson's to Nt,. MeKimley Park Road
The Road in M4, NoXialey Park

All other roads are eclsssified as lLeoal Reads.
You will readily ses that it is not rossidle to state dafinitely

the right=of-way vidth of any roads exvept these through public domain

am.pz%zumruwummmmwu
Jully 24, 19%7.

IPT/1cs




UNITED STATES -
DEPARTMENT OF THE INTER|OR

BUREAU OF LAND MANAGEMENT -.
anchorage, Alaska “ta,

AZMORANDUM
Tos Director, Cureau of land Manageusnt, .ashington, L. C.
Froat Lowell ¥, iuckett, ogiomal Administrator

Subject: GZstablishaent of rights-~of-wmy for public roads and highways
in ilaska

Jeference is made to your memorandum of February 23, 1949, to the
Oirector, Division of Territories, a cepy of whiech was sent to this
offies, censerning the proposed withdrawml by public land order of
righte-of-way for certain classes of roeds or highways.

In the nemorandum you expressed concern about obtaining approval
of the arder by the Department of Justice, unless a list by classes of
the several roeads is incorporated in the order. From this, it is pre-
suasd that the roads in question to be listed, have been actually eon-~
structed or have been surveyed on the ground for constructiom in the
near future. In such case, it appears to me that the purpcse of the
rroposed withdrawal iay well be accomplished by of maps shewing O
the location of the roads and width of the riz vy or, tor ™
notation on the land office records in accordance with Departmental
instructions of Janwary 13, 1916 (Ah L.D. 513), and an exception clause
inserted in any final certificate and patent which may subsequemily de
issued fer the land on which the read is loeated. This would do away
vith the necesaity for the survey of the right-of-way strip, in the svent
thepublic land surveys are extended over Lhe arcas sroseed by the roeds or
higiemys. Moreover, if the right-oaf-way is established by a wvithiraml
ovepy surveyed lands, entry of the lagal subdivision affected by the uith-~
drawval may not be made unless and until a segregation survey is made of
the road right-of-way.

The filing of maps as suggested would defimitelplace an recesd the
width of the right-of-way shown thereon, which, it is bslieved, would also
bes protected by B.S. 2477 (A3 U.3.C. vee. 932) in the event of the eubsequent
dis of the land, This gensrel righit-nf—wny statwte is cousidered
applicable to Alasks as well as ether Fedaral rizhte-—of-way laws, 5t 2
statement in opinion of the itterney Gensrel (30 (p. Atty. Gen. 387) as to
the general applicabilityof right-of-way laws ir the territory of ilsshka.
While the statute does nod require the filing of maps or specify the width
of rights-of-way that may be establiaded therewnder, it is belisved that
the recordation of such right-of-way maps, taksn togethsr with ;.uu-.
under &k L.D. 513, supra, would effect to definitely establish the width
of the right-of-way strip appropriated. In this connection I wish te alse

22/t



call attention to the ast of Jume 30, 1932 (A7 stat. kib, 438 U.S.l. sec.
223), whieh is auministered Uy the Alaska Road Commissiom, and which
contemplates that maps and vians shall oe made sliowing the locatiem

of rosds constructed or to be censtrucied Lhereunder.

This matier was not presemted for dissussion or comsideratiom at
sither of the conferences held «t Junsau vy the rerresentatives of the
‘laska Field Staff, as i\ appeared that the plans for establishing righte-
of-way withdrewals wers well formulated and far asuvanced. Our dissussions
were noxe Or less camtered on the propositien of reashing an accosrd om
the width of certain classes of roads rather than the method hy which
they were to ve sstablished. The Regiomal Counsel and 1 had the opper-
tunity reesntly of disoussing with Colonel Neyes and certain members of
7is staff the matter of establishing road righte-of-way by the filing of
maps in lien of withdrawals, a3 herein above indicated, and they appeared
te be favorably inmpressed with the sugmestiom from a prectical stamdpednt.
I an, ‘herefore, sending a copy of this memorandusm to Colenel Hoyes for
his information.

If, however, it is deemed desirable that the withdrewals as contem~
plated be mads, it is recommended that thsy be fellowsd as seon as pessible,
with the {iling of mps of definite losations, as herein above suggested,
and the withdramls thersafter lifted, so as to avoid the necessity of
saking sogregation plats of surveys of the rights-of-wvay in order te per-
it entry and disposal of the lands adjoinimg.

In visw of the present situation in regard to rights-of-way fow
existing rosds, some of whieh are covered by uithdrswals and others
are not, we are meeting with some confusien and dfficult jroblems im
connsction with our samsll trset pregram, which will continue until sems
defiaite poligy or pregram is sdepted far the establishmert of the
rights-of-wmy. PFor instanes, vhare we hrave under considerstion an ares
for ssall trect classifiesation invalving surveyed lands, traversed Wy
an existing road for which no maps have beem filed nor covered by a with-
drawal, the questicn arises as to how the small tracts should be laid out
with realation to such roads. Yo heve in such cases two sltermatives, (1)
lay out the small treacts in ths most desirable pettern vithout regard te
ths road, zinee the rights of the publiec in and to the rosd are fully pro-
tected by B. S. 2477, supre, or (2) in anticipatien of & hiyemwal
for the rights-ef-way, to lay omt the tracts so that they will not esme
utmmmwuomrmmmnuotmm“
on the ground, dependest uron the class of road and the width to be pre-~
scribed therefor. mwn() no supplementel plat or segre~
Zation survey would be necessary, nmlmwmhmoftbtmt
would taks the same subject to the right-of-way. If alternative (2) is
adopted, which would aprear i cruer .o the purpeses of lsasing, it will

I


file:///laska

8 necessary Lo maxe suprlemental or segregation plats of survey to give
sroper designation to the tracts, Lefore saie and ;atent could be per-
aitSed. t is the sgiomal _ounsel's opinion that in case of existing
roads where no previcus withdrawal has been mde or contexplated, if any,
that alternative (1) te adorted, and in cass of such axisting roads for
#nich withdrewal has been made or will be mude, that azltermative (2) be
followed, rending the announcewsnt :ty the Jepartment of i defiuite relicy
{or the establishment of rosds and ighnays in laska. This ;rocedure in
connection with our small traet ;rogram will oe followed uniess ana until

Jtherwise advised Ly tne iashington ol fice. -~

7 -
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Lowsll . uckett




ADDRESS REPLY TO

DISTRICT ENGINELR
ALASKA DAIBTRWCY

“"l
CORPS OF ENGINEERS, U.S ARMY
OFFICE OF THE DISTRICT ENGINEER
ALASKA DISTRICT 5 \ .
Anchorage, Aloska ‘; ....... - v -%; <
601.1
Alaska General 30 June 1949

Mr., Johm R. Noyes

Commissionsr of Public Roads for Alaska
Alaska Road Commission

Department of the Interior

Juneau, Alaska

Dear Sir:

Information is requested concerning road rights-of-way in the
Territory of Alaska.

Definite rights-of-way distances which legally apply to various
types of roads on public domain are required for the exclusion of public
roads from military reservationse.

Public Law No. 229 (H.R. 1554) approved 24 July 1947, an act auth-
orizing construction of roads on_lands patented subsequent to date of
enactncgt, doss not establish amny right=oi-way widths.

This office has been informally advised by the Bureau of Land

Management that an agreement exists between that office and the Alaska

Road Commission which does establish the following widths for rights-of-
way:

—
Local Road 100 feet
Feeder Road 200 feet

Through Highway 300 feet

A copy of this \!greement or a definite statement that such an agree-
ment exists, together with confirmation of the above figures, is requested.

Your cooperation in supplying this information is appreciated.
FOR THE DISTRICT ENGINEER:

Very truly yours,

al Eatcto Director 0
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DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT

UNITED STATES (
ancnorixe, alaska

Sepmr 9 ’ 19‘09

Mr. Kenneth J. Kadow
Director, Alaska Field Starf
Juneau, alasia

Dear Xen:

5ince your inquiry as to whether or not the Pureau of Land ‘an-
agemsnt has administrative problems to discuss at the Fleld Committee
moeting, the public land order withdrawing areas parallel to roads in
Alaska has been premulgated. The probless which this has brought about
probably should be considered as administrative, and although we have
taken comsiderable time discussing rights-of-way at othsr committee
msetings, this is of such deep concern to me that I gresent it for your
decision as to whether or not the matter should be discussed.

There have been seversl discussioms as to the designation of road
rights-of-wvay a3 easeasnts or withdrawals. You will probably reecall
that I have indicated our fee in the Anchorage offioce that sasements
would present far fewer problems to the disposal of the land.

an angle, and does not follow along any of the borders of the quarter

seotion. Through the promulgation of the wdthdrawal order, there is

now & withdrawn strip aleng the road. As homssteaders are not permitted %)
to file on non-contiguous tracts, the homestesder will not :e able to
obtain the full 160 acres in that quarter sectiom. At the premsnt time
few of the roads are actmally shoun on the plats of the Bureau of Land
Management, as many of the roads have been built since the areas covered
by the plats were surveyed. The Bureau of land Management District Land
Offics, therefore, cannot locate the reed on their maps. it the present
time it is necessary that we follow the procedure of allowing the hmmsstead
entry as to the full 160 acres, but we are obliged to advise the entryman
that wvhen ths road is located and with it, thse withdrawal, it prebably
will be necessary to caneel a portion of his entry. Therefore, he should
place all of his improvements and all of his cultivation on one side of the
road. You san well ses the handicap and the confusien that is teo result.

Thepn, too, the natter of the deseripiien of the traet lying em one side
of the roed arises. It will be necessary for the Buresu of land Management
Engineering Departmesnt to survey all areas traversed by roads so as to give
a definite indication by lots as to the lands that mst be described in the
patent. In other words, where the roads have already gone through surveyed
lands, we will have no deseription of the land to definitely put in a

Let us assume that the road goes through the SWi of a section at M
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patent, unless we resurvey all of the areas in order to describe the lands
adjoining the highways by lots.

n the other hand, if the roads were considered as casemsnts, the
homestead entry would go across the road, and if at any time the road were
changed ar abandoned, the homesteader would automatically have title to
that area formerly included in the right-of-way. If the designatign of
the rights-of-way continues as withdirawal, each time the road is changed it
will be necessary to open the strip of land forterly occupied by the right-of-
wvay, to preference right filing by veterans.

_f course any prlans regarding rights-of-way must neocsssarily be con-
sidered by the Alaska Road Commission. Ilowever, representatives of our
+ashington office nave indicated that as rapidly as the .laska Road Commission
files maps showing the location of the roads and the rights-of-way, with the
district land offices involved, action will be initiated to revoke the
withdrawals, and to leave the rights-of-way as easements across the land.

It does appear that proper rrocedure will require in either case the
filing of plats or maps with the district land offices by the ilaska Road
Commission, shoxing the location of the roads, and the widths of the rights-
of-way along each road. We have indicated to ths A.R.C. our reasens for
believing that this procedure is necessary. The whale project has not yet
been worked out between us, but is in a process of being developed.

ierhaps you will consider that this is a matter which should be worked
out entirely by the Bureau of Land Yanagement and the Alaska Road Commission.
However, I would like to have an expression of the Field Committee's opinion
relative to the matter of caseasnts vs. vithdrawal, if you see fit to present
the matter.

Sincernly,

Isgional Administrator

ce: Col. Johm Noyes, ARC
LMP/fp
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STATE OF ALASKA
DEPARTMENT OF PUBLIC WORKS

INTRA-DEPARTMENTAL CORRESPONDENCE

—— .

Right of Way Widths on existing rosds . "’ pite November 28, 1961
FILE REFERENCE: 2=23=00

. D-Legislation and

Robert V. Barnes, R/W Research Analyst III (HPS)  ,rmmon on  Legad
Division of Highways

Thomas E. Fentom, R/W Agent I //

Division of Highways

QUESTIONs What width may the HPS pregram claim on roads which are not
covered by deed er recorded plat?

ANSWER3 I. Roads Built prior teo July 24, 1947,

The Department of Law in Attorney General's Opinion Ne. 29 of
November &, 1960, declared that the width of Alaskan highways constructed
under “3 U.S.C. 932 is “ ‘m. ’W-thr“ U.S.C. 932 prﬂid‘.l *The
right of way for the construction of highways over public lands, not re-
served for public use, is herelyy granted.”

An office memerandum of the BFR, dated April 1, 1958, casts
soms doubt as to vhether roads in Alaska built over publio domain were
constructed under 43 U.S.C. 932, In that epinien, hewsver, the Gensral
Counsel for the EPR believed that a $8 Test right of way oeuld be swp-

ported,

IS weuld appear therefere that weo ean clainm 66 feet for all
right of way vhen the highway wvas built prior te 1947 or thereafter.

This 66 fest width yeu thopgh the land was sotered prior. ie..
construotion Beouuse 66 feet shegid b easily surported gn the theory of
preocTi tIve Fismmnt .

II. Roads Built after July 25, 1947,

In a letter dated Nevember 17, 1960, the Department of Law
stated that the width of right of way utilised under the Aot of 1947
was walimited, Therefore, you may ¢laim any amsunt in additiom te the
m“tmwuodmmnauwmumummuubm
to said Ast of July 24, 1947, It must bo remsmbered however, that we
mrmumfci—'nmu“clmmmmtheﬂvd
this ast. 1A Alasks Adwin, Cede 382,

To claim more tham 66 feet without paying for improvements we
mst tura to other authority. United States Department of the Interior,
Order 2665, October 16, 1951, as amended em July 17, 1952 and September 15,
1956. and P.L.O. 1613, April 7, 1958, provided for casements fer highway

ll-l1h existing reads. You may ¢laim right of way widths
consistent with thess regulations,



