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February 13, 1962

Richard A. Downlng,
Department of Publle Works
Box 1361

Juneat, Alasks

Dear Commigsioner Downing:

Tae guestlon has been asked whether the State has to pay for
a taklng of right-of-way over land covered by tiie 1947 Reservation
Act {48 U.8.C. 321{a]).

In ocur copinlon, under said act, the State has a right vo .
an oxriginal taking for rights-of.way over sucn land, This
Pfirat taking” may be made without compensatlion to the ownmer except
for payment. for loprovements thereon, Iicwever, the State must
pay for any subsequant ta2kings, whether Lor change of road location’
or widenling of the ordiglnal right-of-way width. .

This question was litizated by the State of Alaska in -
Hillstrand v, State of Alaska, 131 F. Supp. 219, rev. danm. 352
T.xd £33 and Z2%8 Vv, Stace oy Alaska, A-15247 wilch were conaolidated
for trizl in U. S. Uiserict Court, third Divislon. In an opinion
wrltten on Pebruary 19, 1960, Judge Mclarrey roled that the second
taking must be conmensated for, he stated that:

"hile I azree that the origlinal reservatlon and
election provided for in 48 U.S.C. 321 {d] ls without .
limitation as to initial cholce on the part of either
thea Federal Coverment or the State of Alazka, I £ind
that, once the right-of-way has been selected angd defined,

ter inprovements, necessitating the utlligation of iand
upon which the road 1s not already lcocated, can culy
be accompllshed pursuwant to the condermation and compen-
satlon provisions of Sections 57-7-1, £t seq. ACLA 1549.7
Hlllstrand v. State cf Alaska, 181 ¥. Suop. 219, 223, (isco).

This ia the present law of the State of Alaska and should
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Richard A, Downing, Commissioner February 13,1562
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Department of FPyblic Works 2

R

be followed in acquiring righits-of-way over land acguired under
the 1947 Act, .

Yours very tmly,

RALPH E, NOODEY
ATTOENEY GENER&L

Norman L. Schwalb
Azslstant Attorpey Ceneral

NIS: 3w
cec: Mr, 'Shez'ard

Mr, Baca
Mr, Nliem)
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April 15, 1562

Br. Lanrenct W, Straley
Star Route A, Box 1732
Spenard, Alaska

Re: ’—'-8 UsC_321{a).

Dear ir. Straley:

This 13 in response to the letter you wrots to
Steyart U3all, Secretary of the Interior, regardiag S
USC 321(3).

Tou ralse the gquestiom of campensatiom for
second and subSequent taXings under this statute.

In our opindon, wunder s=ald act, CThe State has
a right to an crigima) taking for rignts-of-way over such
land. This "£lrst teking” may be made without compeansation
to tha owner except for payment Yor icprovements thereon.
However, tha State mist pay for any subsequent talkings,
whether for change of voad leeation or widening of the
original right-of-way width.

This questlon was litigated by the 2tate of Alaskw
in Hills 5 183, ¥. Supp. 219, Tev. dam,
352 P.2d 633 and Zak v, State of Alaska, A-16247 uhich
vere consolidated 1oy trial in U. 3. District Caurt} Third
Divisiaon., In an opindan written Fapruary 13, 1600,

Judge Helarvey ruled that the second talking wvmust be
compensated for, he stated that:

Mhile I agree that the orizginal reseryation
and electlon provided for in 48 ¥,.5,.C, 321 {4] is
without limltation as to initlal choice on the
part ol either the Federal Govermment or the
State of Alsska, I £ind that, once the right~
of~%gy has been sclected and deiined, later
Improvenents, necessitating the utilizatlon
of land upon which the road i1s not already locabted,
can only be accamplished pursuant to the con-
demnation and compensation provisioms of
Seetions S7-T-1, €t seg, ACLA 31949." Hillstrand v,
State of Alaska, 181“?3. Supp. 219, 223, {1560),
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Lawvence W, Straley -

‘;panard, Alasm

This 45 the present law of the State of Alaska ‘

FAX NO. 907 451 2846

April 19, 1562

c—-

2rd it w1} Ge i‘ollmred in acquiring rights-op—m;r over
land acquired under 48 USC 321(d).

. YJD: 13
cer  Stewart 'Udall

Very trvly yours,

RALPHR E, MOODY
nmmamm

'Isemy 5. Serker
Assistant Attorney General

Secretary of the Interlor

' "'ashlng‘“cn 25, b, T,

Richard &, Downing
Cemrxlesioner

Department of Pu‘blic Works

vhaneau, Alaska

Prnest Cme:ning

Tnited States Senatoer

B. L Bartlet“

Tnited Ststes Jemior

Ralph J. ‘Etive"s

United 3tates R presentative

P.
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