)

Z~u..' y ) 4
VIEMORANDUM State of Alaska
™™ Jack Bodine PATE: October 21, 1976
Right-of-Way Director FILE NO:
Department of Higlways ‘
TELEPHONE NO:

From: Richard Sx;obof ;/ SUBJECT: gection Line Rights-of-Way
Assistant Att al and Letters of Nonobjection
Department of Law
Highway Section

Mr. James Edwards, the owner of real property near McCarthy, Alaska,
has contacted Governor Hammnd Attomey General Gross, Frank Flavin, State
Qmbudsman and the District Attorney's office in Anchorage concerning the
utilization of a section line right-of-way across his property, by a Mr.
Andersen, for the construction of roadway to Mr. Andersen's property. Mr.
Andersen’ apparently constructed the roadway in question under the color of
a letter of nonobjection which he received from the Department of Righways.
I have been informed by Mr. Williams that this letter of nonobjection does
not appear in the f:.les of either the Valdez or Anchorage district offices.
However, I have been informed by Ms. Paddy Moriarty that the Ombudsman has
a copy of the letter of nonobjection.

: At the present time, there appears o be no standards or regulations
concerning the issuance of a letter of nonobjection for the utilization of
a section line right-of-way. It is the opinion of the Qrbudsman that such
letters not be given unless there is a evaluation of the necessity
for the utilization of a section line right-of-way.

I suggest that the Department of Higlways cease from issuing any
letters of nonobjection for the utilization of section line rights-of-way
unless the letter has been approved by the Department of Law. In additionm,
I think the suggestion of the Ombudsman that regulations be promulgated,
under the provisions of the Administrative Procedures Act,relating to the
use of section line rights-of-way by private individuals, is a good suggestion
The proposed standard to be met by these regulations would be one of public
necessity and should spell out that no permission to use a section line
right-of-way would be granted unless there could be an affirmative showing,
by an applicant, that there was no substantial public opposition to the
granting of a letter of nonobjection.

In sumary, it is the recommendation of the Department of Law, that no
letter of nonobjection should be issued concerning section line rights-of-
way unless approved by the Department of Law and that the Department of
Higlways gives substantial consideration to the promuilgation of regulations
relating to the issuance of letters of nonobjection.

RS:1m



April 13, 1979

Mr. Thomas R. Gilbertson
P. 0. Box 1069 -
Delta Junttion, Alaska 99737

Re: Section Line Easement

Dear Mr. Gilbertson:

In response to your letter I should like to set
forth our policy regarding section line access.

Although the Highway Department policy regarding
section line use currently is in flux, the following con-
siderations are to be borne in mind in any section line use.

i. Section lines are public easements for highway
purposes. As such, no one is entitled to exclusive use of a
section line. Accordingly, all parties are to be afforded
use of the line and unrestricted access is to be the rule.

2. As a section line easement for highway purposes,
any highway department uses, proposed now or in the future,
supersede any use by private individuals on the line. In
short, private enhancement of section line easements in the
way of roads is subject to Highway Department uses of the

K~’jfftion line.

3. In upgrading the Iine it is your responsi-
bility to remain within the section line easement unless
permission is obtained from private land-owners to enter
upon their land.

4. The Highway Department takes no position at
this time with respect to any clearances which you might
require from other agencies or departments.

5. All monuments and survey corners encountered
must remain undisturbed. Additionally, please be advised
that any access of section line roads upon State-maintained



STATE A LTERTORAd Y 14,12

William Sa oare  July 25, 1977
Assistant Attorney General

Department of Law FILENO:
Transportation Sectim
Fairban) TELEPHONE NO:
FROM: Richard Svobodny SUBEC:  Section Line Rights-of-Way

Assistant Attormey General
Department of Law
Transporation Sectin
Juneau

Bill, don't get excited, this is not the memorandum which I promised
o how district offices should deal with section line rights-of-way.
I've spoken with the right-of-way sectim at headquarters, and have been
informed that the present policy of not issuing letters of noncbjectim
should be maintained until a policy has been developed by either the
Governor's Office or the Division of lLands. Presently, the Division of
Lands is working on a policy regarding section line rights-of-way, and
the Right-of-Way Section will have input into this policy development.
In addition, Bill Luria, from the Governor's Office is locking into
developing a policy on section line rights-of-way. We should not, in my
estimation, be informing our district offices regarding section line
rights-of-way, even if they are on privately ocwned land, until there
is a uniform State policy.

I will be in Anchorage on July 27, and will talk to Dick Kerns
regarding section line rights-of-way. At the present time, I do not
believe that we should advise district offices regarding section line
rights-of-way until either the Governor's Office or the Division of
Lands, with the concurrence of the Department of Transportation, lets
us know the policy regarding section line rights-of-way. My advice to
the district offices would be to follow the procedure as established by
the right-of-way section, that is, cease issuing letters of nonobjectim,
wuntil the new policy is established.

RS:1m
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roads will require approval and a driveway approach permit
from the Driveway Permit Section of the State of Alaska
Department of Highways.

6. Finally, it should be borne in mind that the
letter of non-objection is not necessary for use of section
lines. The Highway Department does reserve the right,
however, to object at any time to any use of a section line
if it conflicts with law, public use, or Highway Department
plans. . . _

Finally, please be advised, again, the actual
determination of a section line easement, as opposed to a
section line, is your responsibility.

STATE OF ALASKA

AVRUM M. GROSS
ATTORNEY GENERAL

By:

William R. Satterberg, Jr.
Assistant Attorney General

WRS:dp



J e

Teo - F4T Ay o
qaargt |
MEMORANDUM #* GState of Alaska

70 Theodore Smith, Director pate: February 11, 1981
Division of Forest, Land &
Water Management FILE NO:
Dept. of Natural Resources
Anchorage TELEPHONE NO: 276-3550
from: WILSON L. CONDON susJecT: Section line easements
ATTORNEY GENERAL
By: : 0 rorest, Laiid & Walsr fagmi.
Barbara J. ﬂiraclex??””’ .
Assistant Attorney General FEB2 01581

Anchorage - AGO ]
Director’s Office

I thought you would be interested in the recent
decision from the Alaska Supreme Court concerning section-
line easements, Anderson v. Edwards (No. 2274, Jan. 30, 1981).
The defendant in that case, Wrangell Mountain Enterprises,
requested a letter of non-objection from DOT to utilize a
section line easement over private property. The Department
of Transportation gave Wrangell Mountain Enterprises a letter:
of non-objection and advised it that the section line
right-of-way was a hundred feet in width. The private property
crossed by the section line was obtained through a conveyance
from the State of Alaska. In the state contracts for sale
of the private property, the state reserved for "itself, its
successors and assigns a 100-foot right-of-way along the
section line." Wrangell proceeded to construct a highway
along the section line 25 feet in width. However, it cleared
the section line, leveling the timber for almost a full
100-food width. Wrangell was sued by the private property
owners. The Supreme Court did not consider the issue whether
as a matter of law Wrangell had the authority to construct
the section line right-of-way because the private property
owners failed to preserve this issue on appeal. However,
the Court did find that Wrangell could only clear the amount
of trees reasonably necessary to construct the roadway.

BJM:drxr
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TO:

FROM:

MORANDUM State of Alaska

Honorable H. D. Scougal PATE: November 29, 1976
Coirmissioner
E NO:

Attention: Jack Bodine
Right-of-Way Director TELEPHONE NO:
Department Of ?; Zl'mays

SUBJECT:
Richard § .)\:o o(u 5 Oibusirm Conplaint
Assistant ACrémey Cordral 76-0842

Department of Law
Highway Section

T an in receipt of a carbon copy of the Orbudsmun's letter to
Comidssicner Scougal dated November 19, 1976, and I am in general accord
with the tovor of the letter. However, I do not believe that the Dql)a -
ment of Higlreays fmproperly allowed excessive clearing of a section line
vishiz-of vay acress e, James H. Eduard's uroperi:y near HeCartly, Alaska.
Ty letter diuted Ty 8, 1975, the Departneat of Highiuays Jl‘n(.l'l(..dtt,d its
nen-objection to eréell Hountain IEnterprises utilizing a section line
being between Section 27 and 26, T. 5 S., R.13 E., C.R.M. for a public -
access roadway. ‘The Department merely granted this letter of non-
cbjection and did not in any mamer affirmatively allow or disallow
excessive clesving of Mr. Edward's property. I think if the fault lics
with the I)*:pm:tm:ut of Highays, it can be more properly chvuaeterized
as nonfezsence rathor than malfeasimee,  The portion of Me. Flavin's
letter concevning Dice issuance of letters of non-objection is well
1 ken and the Topartmnt of Highways should stvéngly ccissider vostyicting

he issurmces of letters of non-objection without first woking a detor-
wination whothor the use of a scction line is in the best Interest of -
the at‘u_c of Alacka ond will covse miniiml inpact to the pYoperty owner
cver ¥o's prg; wu.ty tie ‘*cuwn line runs. Th ovder to in plamnt a
consistent policy througiout the State of Alarka snd in on attamt to
eliminate instances lﬂ'e that which occurred in MeCavihy, I would

suggest that Mre. Flavin's recomendation that regulations be fnplernted
in accordance with the Adsinistrative Procedurcs “Pct be acted voon with
Jdue diligence by ibe Tpusizont of Highways.

Fuciter, T would li%e to reitcrate the supmcstion Iusde to yon in
my i sworendun of October 21, 1976, and suggest that the Depactuont of
Highways cease from issumg any letters of non-objection for the utili zation
of scction line rights-of-way unless the letter has been approved by the
Dopartnont of T=w.

Mr. Flavin's letter raises a question of whether or not the Topact-
ment of Highwways has specific statutory authority to rcgulate the use of
section line rights-of-vay. I can find no reference to such specific
statutory authority, however, I believe that it §s fmplicit in Title 19
that the DMpartisat of Migtiays bas such avthority. 'S 19.10. 010, ihe
statuie dediear ing seciion Line for o Dlic bighuays, is T wded on Wiile
19, tie Tirle d;znliuz with siete higlaays, Cibis siatute vy spociiionlly
says a track.. .between each secLion of land...is dedicated for use as



Bonoeible H, D. Scougal Movenber 29, 1976
Attention: Jack Bodine -2 -

public higlmeays'. AS 19.05.010 states that "the departiment is responsible
for the plamning, construction, maintenance, protection and control of
the state highway system'. AS 19.05.030 delineates the duties of the
Department of Highways which includes '"direct approved highway plaming
and constructicn and maintenance, protection and control of highways;".
AS 19.05.040 allows the Department to acquire property, acquire rights-
of-way for present or future use, control access to highways, dispose of
property acquired for higirray purposes and exercise any other power
necessary to carry out the purposes of Chapter 5-25 of this title. AS
19.05.070 provides for the vacation or disposal of land and rights in
lond possessed by the Department of Higlrays. T believe that all of
these statutes, by inplication, grant to the Department of llighrrays the
authority to issue letters of non-objection for section line rights-of-
way as defined by AS 19.10.010. If you desire, however, legislation can
be introduced in this session to clarify the authority of the Department
of Higlways. If you wish to follow this procedure, (although I believe
it wmecessary) please contact me as soon as possible so that legislation
cm be drafted before the begiming of the session..

2S:Im

rc: Frank flavin, Owbudsman
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Ay
Besdan D. Scouga R |
Conuissioner
Department of ilighways
P.0. Icx 1467 REES 2R
Juncau, Aleska 993502 C~—n=;:x=§gi;i

Dear Commisgsionexr Scougail:

Pleasae be advisaed that the above-captioned camplaint haa
been investigated and is5 found to be justifizd. Thic complainant
charged that the Departzent of liighways izproperly allowad

cxcessive clearing of a section line right-of-way near McCarthy,
Asoska.

Findings:

1. In 1970, orn the advice of the Attorney Caneral's offica
and with concurrence frcom the Divisicrn of ILanis, the
Departrent of Udigawcys zssertcd jurisdiczion over szction
line rights-cf-way, ostcnsibly io ensur2 coslistent
regulation of their use by pzivate indiviziuals.

2. Since that tine the Deportmant hos iszeed latters of
non-ocbjecticn to pezrsons w.x.:sh.':...J to ucc saction lin
rights-cf{-7ay, 1f the Department has ns cbjecticn to the
particular use and decrs it to be in the bast interosts
of the state.

3. There are no laws or regulations conceraing the iasuance
of thagse letiers of non-sbjection or coencerning
cceptability of propoecd uces of thegss easements. Opinion
varies within ths Attorney General's coffice az to ths
Derartment's statuteory authoritr to rouanliate the usse of
section line rights-oi-way.

4. On ¥ay 8, 1875, the Lepartment issued a lotter of
non-objection to Vrangell tountain knterprises for tha
purpose ¢f constructing a public access roadiway on
Section 27 and 26 T. 55., R.l3x~., C.P.M.

5. Subsagquently a :r. Arnderson of VWrangell !Mountain
Enterprises cleared a 100 foot wide strip of this
right-of-way, 2nd constructed a roacdhel approximately
ten feet wide (see attached photograrh).

RECEIVED
NCV 2. 197¢

RIGHT OF v/ay DtV
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« Yiesden D. Scougal lloverber 19, 1976

Conclusions

We £ind this couplaint to ke justified kecause:

If the Departxent of idighways has no spzcific
statutory authority te regulate the use of section
line rights-of-way, lettsrs of non-objes-tion should
not be issued.

T

2. If the Departmant does have jurisdiction ovaer these
easements, their use should ba controllad so as not
to 2llow the violation of the property rigits of
adjacent cwners.

I can see no public purpcae served by allowing one individual
tc neadlessly destroy tha ssthetic and monetary value c¢f another's
property with the irplied approval of state government. If one of
the criteria uvsed in igsuing a letter of non-objection is that the
proposad use Le in the best interesis ol the state, some review
should be made before this determination is reached. The current
procedure provides f£or no such review, and I understand that the
Department routinely cpproves all requests.

Recommendatione:

1. The guesticn of the Department's statutcry authority
to regulatc the usa of section line rights-of-way bv
private individuals should be resolved and, if need be,
legiglation drafted to clarify the matter.

2. Should it b= concluded that the Departnent does have,
or should have, jurisdiction in this matter, regulatioas
should be immediately adopted undar the Administrative
Procedures Act to raguire that:

a. public input be solicited from adjoining land
ovners a8 tc the proposed use of a section line
right-of-way;

b. The Department revizw & proposed use to determiae
if it is in the kact interests of the state and
whather or not potaential public objections have
validity;

c. if approval is given by the Department, it be for
a gpecific usa and aliow for use of no more of the
easenent than nazessary.

3. I an in agreement with an October 21, memorandum to you
froma ths Atterney General's offica that, in the interin,
letters of non-objection not be izsued without the
approval of the Department of Law.



nesden D. Scougal 3 Hove.wer 1%, 1976

2 will be glad to discuss this matter with you further
end would very nuch appreciecz your response to t.ese reccmnendation
within 2 month. :

Sinccrely,

"~
Frank Fiavin
CABYDSHAN

FF:da

CC: Jack T. Bodine, Right~ol-¥lay Director
Richard Svobedny, Assistant Attorney General
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FROAL

H\\ DATE Novazbar 3, 1976

RS
Hugh N. Williams ¥
Deputy Director

Right of Way Division

SUBJECT: Letters cf Wonobjection for
Section Line Rights-of-Way

. Department of Highways

Juneau, Alaska

Attached is a letter from the Attorney Gsneral's office concerning iszuance
of letters of nonobjection for utilization of section line rights-of-wzy.
Please advise your personnel that no further letters will be issued until
the matter is resolved. We would like your comments and 3uggestions on

thz Attorney General's letter, as well as what impact corpliance will have

on your cperation.

Attachment: ZL4s stated





