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Memorandum .
To: Assistant Secretary, Fish apd Wildlife and Parks
Assistant Secretary, Land and Minerals Management
Assistant Secretary, Indian Affairs
Assistant Secretary, Water and Science
From: ' Sebrcta:y
Subject: Interim Departmental Policy on Revised Stamte 2477 Grant of Right-of-Way

for Public Highways; Revocation of December 7, 1988 Policy

Revised Statute 2477, which provided that "[t]he right of way for the construction of
highways over public lands, not reserved for public uses, is hereby granted,” was repealed
on October 21, 1976, by the Federal Land Policy and Management Act (FLPMA), 43
U.S.C. § 1701 er seq. FLPMA did not terminate valid righrs-of-way established upder R.S.
2477 pdor to its repeal. The existznce and extent of valid rights-of-way previously
established pursuant 1o R.S. 2477 remains an issue in some places.

States or local governments asserting that R.S. 2477 rights-of-way exist on federal lapds can
in appropriate sitations file a lawsuir in federal court seeking to establish the validity of that
assertion. In the alterpative or in advance of filing such a2 lawsuit, the Department of the
Inrerior may also be asked to give its views on such assemons

On December 7. 1988, Secretary Hodel signed a memonndum that discussed his polxcy for
making determinarions whether the Department would recognize claims for rights-of-way
under R.S. 2477, That pelicy was got promulgated according to rulemaking procedures and
is not @ rule. In fact, because the Department has not been making such determinations in
recent years, that policy bas not been carried out for several years. The purpose of this
memo is to revoke the 1988 policy and establish a revised policy for carrying out any
determinations the Deparmment might be called upon 1o make regarding R.S. 2477.

Background

At the request of Congress, the Department submitted a Report to Congress on R.S. 2477 in
June 1993, In accordance with that Report’s recommendations, the Departnent determined
thar regulations should be written for R.S. 2477, and a Notice of Proposed Rulemaking was
published in 1994. 59 Fed. Reg. 39,216 (August 1, 1994). Thereafter, Congress anached a
provision to the Department’s appropriation for fiscal year 1996 that prohibited using funds
appropriated by that swtute for "developing, promulgating, and thereafter implementing a
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rule concerning rights-of-way under section 2477 of the Revised Statutes.” Pub. L. 104-134,
§ 110, 110 Stat. 1321-177 (1996). The Department’s appropriation for fiscal year 1997
permits the publication of final regulations but says they shall not take effect unless
“expressly authorized by an Act of Congress subsequent to the date of enactment of this
Act.” Pub. L. 104-208, § 108, 110 Stat. 3009 (1996).

I addressed the issue of whether the Department should coptinue to make determinations
regarding R.S. 2477 claims in my May 28, 1993, letter to Congress transmitting the
Department’s Report: "Until final rules are effective, I bave insmructed the Burean of Land
Managemenr to defer any processing of R.S. 2477 assertons except in cases whers there is a
demonstrated, compelling, and immediate need to make such determinations.” This
instruction is still in effect.

Revised Policy on R.S. 2477 Rights-of-way Determinations

Those making claims of the existence of valid R.S. 2477 rights-of-way continue to have the
opticn of seeking to establish the validity of their claims in court. Nevertheless. it is
possible that the Deparunent may be asked, in advance of final rules taking effect, to make
such determinations on the basis that such a demenstrated, compelling, and immediate need
is claimed to exist. If so, until final rules are published and take effect, determinations
regarding R.S. 2477 rights-of-way will be made by the Secretary of the Interior, in
consultation with the appropriate Interior agency, according to the following policy:

1. Claims. An ennity wishing the Secratary or any agencies of the Department of the
Interior to make a determination whether an R.S. 2477 right-of-way exists shall file a written -
request with the Interior agency having jurisdiction over the lands underlying the asserted
right-of-way, along with an explanation of why there is a compelling and immediate peed for
such a determination. The request should be accompanied by documents and maps that the
entity wishes the agency 1o consider in making its recommendation to the Secretary. If,
based on the information provided, the agency does not believe a compelling and immediate
need for the determinartion exists, it should without further examination recommend the
Secretatry defer processing untl final rules are effective.

2. Withdrawals and Reservations. The agency shall consulr the public land records
maintajned by the Bureau of Land Management to defermine the status of the lands over
which the claimed right-of-way passes. If such lands were withdrawn, reserved, or
otherwise upavailable pursuant to R.S. 2477 at the time that the highway giving rise to the
claim of an R.S. 2477 right-of-way was allegedly constructed and rernained unavailable
through October 21, 1976, the agency will recommend the Secretary deny the claim.

3. Construction. If the lands were not withdrawn, reserved, or otherwise npavailable
pursuant to R.S. 2477, the agency shall examine all available documents and maps and
perform an op-site examination to determine whether construction on the alleged right-of-way
had occurred pricr to the repeal of R_S. 2477 on October 21, 1976. If the agency
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determines that construction did not occur, the agency will recommend the Secretary deny
the claim.

4. Highway. The agency shall evaluate whether the alleged right-of-way constitutes a
highway. A highway is a thoroughfare used prior to October 21, 1976, by the public for the
Ppassage of vehicles carrying people or goods from place 1o place. If the agency determines
that the alleged right-of-way does not constitute a highway, the agency will recommend the

Secretary deny the claim.

5. Role of State Law. In making its recommendations, the agency shall apply state law in
effect on October 21, 1976, to the extent that it is consistent with federal law. The agency

will in no casa recommend approval cf claims that do not comply with the requirements of

applicable state law.

6. Secretary’s Determination. The agency will make recommendations on the above-
described issues to the Secrctary. The Secretary will approve or disapprove those
Tecornmendations.

The December 7. 1988 policy, including attachment 1, is hereby revoked.

Bruce Babbit



