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BEMORANDUN

Tor Director, Sureau of Land Kanazewent, dashingten, be ce

Fron Lowell M. Juckett, segional Administrator

Subject: Establishment of rights-of-way for public roads and
Mzhwaysin Alaska

Oiractor, Division of Territories, a copy of which was sent to this
office, concerning the proposed withdrawal by public land order of

‘Reference is made to your meworandumof February 23, 1949, to

"|rights-of-way for certain classes of roads or highways.

In the memorandum you expressed concern about obtaining approval
.

queof the order by the Department of Justice, unless 4 list by classes of
tho several roads ia incorporated In the order. From this, it is pre-
sumed that the reade in question to be listed, have been actually eon- }

structed or have been surveyed on the ground for construction in the i
near future. In such case, it appears to me thst the purpose of the *
proposed withdrawal say well be aceonplished by filing of maps showing ,
the location of the roads and width of the rights-of-ay therefor, for ee
notation on the land office recorda in accordance with Departmental|
instruckions of January 13, 1914 (44.1.0. 513), and an exception clause
inserted in any finel certificate and patent which may subsequently be
issued for the land on which the road is leeated. This would do away
with the necessity for the survey of the right-of-way strip, in the event
thepublic land surveys are extended over the areas crossed by tne roads or
highways. Moreover, if the right-of-way is established by a withdrawal
over surveyed lands, entry of the legal subdivision affected by the with-
drawal may not be madeunless and untli 6 segregation survey is nade of
the read right-of-way.

The: filing of saps as suggested would definiteyplace on record the
width of the right-of-way shown thereon,which, it is believed, would also
be protected by 2.5. 2477 (43 U.S... see. 932) in the event of the subsequent
disposal of the land. ‘This general right-of-way statute is considered
applicable to Alaska as well ag other Federal rights-of-way laws. See
statement in opinion of the attorney General (30 Op. atty. Gen. 387) a3 to
the general applicabllityof right-of-way laws in the territory of Alaska.
While the statute does not require the filing of maps or srecify the width
of rights-of-way that may be established thereunder, it is“pelleved that
the recordation of such right-of-way maps, teken together with notation
under 44 L.0. 513, supra, would effect. to_cefinitely

‘establish ‘the width
of the right-of-way strip appropriated. In this connection I wish te algo
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cali attention to the act ef June 36, 1932 (47 Stat. 4iG, AE UeSede sec.
323), which is administered by the Alaska Road Comuission, and which
contemplates that mana and plans shall be made showing the Location
of roads constructed or to be constructed thereunder.

This matber was not presented for discussion or consideration at
elther of the conferences held at Juneau by the representatives of the
Alaska Field Staff, as it appeared that the plans for establishing rights-.
of-waywithdrawals were well foraulated and far advaneed. Our discussions
were more or less centered on the proposition of reaching an accord on
the width of certain classes of roads rather than the method by which
they were to be established. [he Regional Counsel. and I had the opror~
tiumity recently of discussing with Colonel Noyes and certain waenbers of
nia staff the matter of establishing road rights-of-way by the filing of
mays in lieu of withdrawels, as herein above Indicated, and they appeared_te be favorably inpresaed with the suggestion from a practical standpoint.
Iam, therefore, sending a copy of this nemorandu

to Golonel Noyes for
his inforuation.

if, however, it is deaued desirable chat the withdrawals as contes-
plated be made, it is recomended that they be followed as soon as possible,
with the filing of waps of definite locations, ag herein above suggested,
and the withdrawals thereafter lifted, soa as to avoid the necessity of
making segregation plate of surveys of the rights~of-way in order to ner
wt, entry and disposal. of the lands adjoining.

In view of the present situation in regard to rights-of-way for
existing roads, some of which are covered by withdrawils and others
are not, we are meeting with some confusion anddiffiewlt problems in
connection wlth our small tract program, vhisch will continues until some
dafindits poliay or program is adopted for the establishuent of the
rights-of-way. for Instenee, where wa have under consideration an area
for smell tract classifiestion involving aurveyed lands, traversed by
an existing read for whieh no mans have been filled ner covered by a with-
drawal, the question arises as to how the sunll tracts shouid be laid out
with relation to such roads. Ye hove in such eases Gwo alternatives, (1)
Lay out the small tracts in the most desirablepattern without regard to
the road, since the rights of the public in ani to the road are fully prom
tected by R. S. 2h77, supra, or (2) in anticipation of a future withdrawal
for the righte-ofmy, to lay out the tracts so that they will not com
within 50-100 or 150 feat from the center line of the read as constructed
on the ground, dezendent won the class af road and the width to be pre-
scribed therefor. Under alternative (1), no supplemental plat or segre-
gation survey would be necessary, as tha leesee or purchaser of the traci
would take the same subject to the right-of-way. If alternative (2) is
adopted, which would appear in osuer Zor the purposes of lessing, it will



be necessary to make supplemental or segregsiion plats of survey to give
procer designation toa the tracts, before sale and patent could be per~
mitted. It is the fegional Counsel's opinion that in ease of existing
roads where rie previous withdrawal has been wade ar contemplated, if any,
that alternative (1) be adopted, and in case of such exiating roads for
which withdrawal has been made or will be made, that alternative (2) be
followed, pending the announcesent by the Department of a definite policy
for the establishment of reads and highways in Alaska. ‘This procedure in
connection with our small tract program will be fellowed unless and until
otherwise advised by the Washington office.
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