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The attached brief was prepared as a result of a study of
all applicabls land Laws, land Crders and Secr=ztarial Crdera asg they
pertalin to rights-of-wzmy undor the Jjixdsdictian of th2 Departiment
of the Interior, the Alaska Road Gormission, ‘

The resultant anslysis, reduced to loglcal sequence, will
serva a8 & refercoces guids to tho eszenca of the varlous laws and
corders, and in same meesurs Will take the confusion out of ths masa
datia ma reflected by numercus flles of pre-dated correspondence.,

If conclusions, whichar-a norzally not a part or purpoae
of a sequentlal brief, ars permiited, it can ba sald that toco great
an arsa of confusion still exlsts regarding Public Law 223, Land
Crder €01 and Secretarial (xder 2665, And this beirg so, and hee
cause our future activitles in terms of cadasiral inquiry azre o
be closely identified with these lava and orderz, it would seem to
be the logical courss of acilon to perbaps xmaks x test of Public law,
hmd&derammﬁnl&der,wdaumnjmmtmormot

ba donm.

A ruling or declsilon by thes Solicitor of tha Department

wi1l not be sufficient to, for exampls, decide on & courss of en=
croachmant action following predelermined cadasizal irguiry,

It would seem therei’ora that a panel discusalon of Fublic
lavs, Land Orders and Secretarial Orders, cculd logically be a
functicn of sub—ccomitiess of the Alaska Fleld Camittee, which com=
. mittees would stody all pertinent laws and orders as havs direct
effect upon ths activitiea of any of the participating Depariment of
Interior Bureaus or Agencies.



Tacta concarning Alaaka landas in Public Dezain and lands covered by
Fatent a3 they beth pertain to rights-of-way under the Jurdsdiction
of the Alazka Heed Cammigaicn,

1.

The greatsr part of the land area on which the cperaticna of
the Alaska Rocd Ccmmisslion are conducted 1a publie dorain land outsids
of natural forests and tha locatdon of rights-~cf-way o such land
presents no 23rious problem,

However, for the proper location of roada azd in ths interest
of public servlice, 1t 14 necessary Iin scca instances 10 cross lands ta
which title hea passed frog the United States,

Thees icatancss ars becoming more numsrous as tha population
of tha Territory increarces, and cbtalning rdghts—of-w=y over suck
lands will, Iin & muber of cases, preseaot difficuliiss requiring court
action and the expendiiure of Federal funda,

2a

Just prior to Jamwme=y 9, 1946, a draft of a proposed bill to
zzmend tha act entitled "4in Act Providizg for ths Tranafer of the Dutiea
Authordzed ard Authorily Conferred by Lasw Upon the Beard aof Rcad Come
zissiorers in the Terriiory of Alsska to the Departneat of ths Inmtsrior
and for Cther Pwrposes; epproved June 30, 1932 wes presented to the
Cpeaker of the House of Eepreseatatlives, kzahington, D, C.

The purposa of tha draft vas ta provide for tha reservation
by ths Tnited States in patents or deeda %o lard In Alaska, of rightz-
* of-vay for traills, roads, highways, tramays, btridges and appurtenant
structares constructed or to be eonsiructed Ly the authordty of the
United Statsas or of any futurse atata created in Alsska,

Tha propaneat of tha drafl, the Seci-etary of the Interior,

stated that such leglslatiom wes dosirabla to_facilifiate ths work of
the Alagka Read Carmipaionm,

3.
The legialation proposed by that drzft wzs aimilar to the
provisions of the Act of Auuat 30, 1390 (2% Stat. 391, 43 U.S.C.
Sec. 945), which reserves rights~of-tay for diiches and canals con-

structed by the authority of ths Imited Statas west of ihs 100th
¥aridian,
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A ainilar provizion 13 also found in the Act of March 12,
1514 (38 stat, 205, 43 U.S.C. Sec, X5), by which rightp-af-way for
rallroads wers ressrved to ths Unlted States in all patenta for
landa thereafter taken uwp in tho Territory of Alasks,

The prepoesed leglalation was applicabla to bolk public
dozain and acguired lsands of tha United States, leoreover, it would
agthoriza tha hend of the agency utilizing suech reserved right-—of-way
to maks payment for the full value of the crops and lxzprovexenta
therecn,

be

4 bill, ifncarporating all of the pcints mentioned, was sub-
‘mitted to Congress on Jamuary 14, 1947, It was epproved by Congresa
in July 24, 1947, end iz known as Fublic law 229,

Ths languzge of Public law 229 13 as fallcwn:

*In all patents for lands hereafter taken up, entarsd, or
located in the Territory of Alaska, and in all deeds by ths Tnited .-
Statas hercafter conveylny any lands to which 1% may have reacquired
titla In zald Territory not included within the limits of any orgac=-
ized munlecipality, there shall te erpressed that ther=s 13 raserved
from the lands degeribed in s2ld pataok or deed, a right—cf-wey
thereon for roads, roedwsys, bighways, traxways, trails, bridges, and
eppurtanant gtructures caastrucied or to be coastructed by or under
the authority of the United States or of any stata created cub of the
Territory of Alaska, ¥han & right-of-way reserved under ths proviziona
of this Act 18 utdlized by the U, S. or under its authority, the head
of the sagency In chargs of asuch utilization 1s authorized to determing
and make psyment for the valua of the crops thereen if not harvested
by ths owner, and for the valus of agy i=zprovements, or for iths cost
" of removing tben to anciler site, 1f less than thedr value,”

Thas wording of Public law 229 would geem to izdicata that
it i3 applicabla only to lands aince filed upon (msaning since July 24,
1947) and would havs no application to lands previously filed upon
(previcua to July 24, 1947) although patent had not yet been lssued,

Accordingly, on December 1, 1943, the Division of Territorles
and Ialand Fossagalons, Washington, O. C, was requested to cbtain
elarification on this point elther from the Solieiior cr the Bursau of
Iand Mapagement,



Se

On Jamuary 27, 1943, Chief Counsel of Bureau of Land Hanagew
ment, ¥ashington, D C. replied as followa:

"While I shall not attempt to dlscuss every type of lend
disposal meds in Alasﬁlmjet 1s oy opinlon that requirsments of Publie
Law 229 do not epply /either a valid settlesent or a valid £iling
leeding to patent kasz bean made, prior to the date of the Act, on
lands open to settlement or to such filing., Thus the deciding factor
v1ll not necessarily be the dats of ths filing, This Bureau, of course,
will decida at ths tims a patent 1a issued, In each case, whether or
not the rssarvatloa should be inserted.?

So much for the opinicn of Calef Ccounsel, Burean of lLand
Yaragsrent, by his lsitar of January 27, 1949, Now let us read what
Reglonal Administrator, Burean of Land lanagement, Anchorags, saya by
his letter of 4pril 3, 1552

*Toe Let of July 24, 1947, 61 Stat, 418, 48 U,S.C, Sec 3214
{meaning, of coursa, Publie law 225) provided for ths reservation <
ripht-of-way for roads in patentas ard deeds on lands, thas righta~3io
which were lraugurated after the effective dats of the Act., This Act
did not, bhewever, spaclfy the widthg of tha richts—of=way,.”?

Eote that Kr. Puckeit did not use ths qusalifying terms
valld £114inz® or ®valdd settlement?, neithsr does he say; as did Chlef
Counsal, tkhat the decldling factor will not necessarily be the date of
f1ling, and that ths Surcea will dacide at the time a patent is issued,
in each case, whether or not tha ressrvation ghould bs inserted.

Two thirgs ghould be remerbered at this point in thas sequencae
of events az thay pertain {0 Alaska Road Cammiasica rightz—of-way
problems, tha first that there 13 an area of disagreement between tha
opinion of Chlef Counsel of Burcan of Land Yanagement, Washington, D. O,
and Reglonal Adzinisirator, Burssu of Lend Mpnagement, Anchorago, as to
Just what Public law 229 means, ths secand ihat Public Law 229 did nat
specify tho widtbs of righto-of-way o be rssarved in tha patenta,

&,

Subsequent to the data of Publis Law 229 (July 24, 1947) and
for 25 months thersafter, conaldsrable undefined canfusion existed
until Adugust 10, 1949, when Public land Crder €01 was issued. This
irportant but nevertheleas comtroveralal crder provided firstly, for

ibs egtablighrent of & regervation for highusy purposes by the follow-
ing language:



"Subject to valld exdsting rdghis and to existing surveys
and withdrawals for other than highway purposes, the public lsnda in
Alaska lyizng within 300 fest oa each slda of tha canterline of the
Alegka Highway, 150 fsat on sach gids of the ceaterliae of all other
through roeds, 100 feet on each alde of tho cemteriine of all feseder
roads and 50 fest on each aide of the csaterline of all lecal roeds,
kt#¥grg hereby withdrawn from all forms of appropriation undsr the
public lard laws, includirg ths mining and mineral-leazing l=wa, and
reseryed for hsiway purpogeg.” ~

Through Reoadgy -« Alaska Elghway, Richardsen HEilghway, Glenn Highuay,
Hainea Highway, Tok Cutoff,

Feeder Rcads = Steess Highuay, Elliott Bighway, Mc¥inley Patrk Road,
Anchorage-rotter, Indtan Road, Edgerton Cutoff, Tok~Eagls Roed, Ruby-
Lang~-Poormon Road, Nome-Solamon Rcad, Kenad Lake-icmer Read, Falrbankse
Collega Road, Ancharzge-lakas Spenard Read, Clrcls Eot Springs Read.

Pgads - All roeds not classified above as through reoads or
feeder roads, estzblished or maintained under the Jurdsdiction of the
Secretary of the Interdor,

Te

Tog eatablishment of the regervation for highway purposes
by €01 kad ths effect of operuting as a ccmpleta segregation of the
land frum 2ll forms of eppropriations under the publie land lavs,
inclwding the mining and the mineral lecsing lawa,

Galezs under the law or regulation gsuch right or claim could
anbrace noo-contlguous larnd, a right or claim to public land in ths
Territory frunting on a witbdraval made by Land Crder 601 and in-
itiated on or afier August 10, 1949, was reatricted to land on cna
aslda of the withdrawn area, except that a homestead zetilement or
eniry could be mada for land crvased by the sizdp withdr=wn in con-

4 with & local exel s of such Ty

Every applicant for publie lands in Alaska, whose right for
clainm did not antedata the withdrawal (August 10, 1949) was required
to state in his spplication, or in a written statement furnished with
the applicatiom, whethar or not tha land applied for wax crossed bty a .
public reads If 1% vas, such road had to be identified by peme or
otharvlss,

Publis lands on either aides of the area regserved for hirh-

veys, both surveyed and unsurveyed, if availabla, could be included
in claims extending up to but not including a part of tha reserve.

F



Wbhers ths land had been surveysd under the rewctangular aystem and
the surveys had not been closed on the reserved aresa, applicatlcrns
could ba filed and entries allowed for portions of the legal sub-
dlvislons outsida of tha reserved azrea without creating addlitional

surveys.

Whsre the surveys had been closed on the reserved area, the
land hzd to be identdified in tex=a of puch surveys.

Every application mads for public lard abutting on the
reserved area, not described in the texms of an official plat of
survey cloalng on that ares, wag subject to edjustment, both as to
description and area, after such an offlclal smurvey had been made,

3.

Two orders followed &1, both issued and.effective on tha
gara day, October 16, 1951.

Tha firat was Public land Order Fo. 757 which amendad Land
Crder €01 go a3 ta eliminate provisiona affecting feedsr rcads and
local roads,

Ths second waa Secratarial Order 2665, ths most importand
of the two, vhich fixed the width of 811 public higbwvayas in Alaska
established or maintained undar the Jurisdiction of the 3ecretary
of the Interior aend, Iin additlon, prescribed a uniform procedurs
for the esteblishwent of rights—of-way or easements over and across
the public larda for such highways (47 Stat. 446, 48 T.S.C. 321a),

Crder 2665 fixed the width of public highways in Alasks
as followss

For tha Alaeka Righway, 300 fset on each side of ihs
" genteriing,

For ths Richardson, Glemn, Halnes, Sewsrd-Anchorage,
Anchorage-lake Spenard and Fairbanks-College Highways 150 feet on
each -side of the cazrtm-lina:

For Feeder Roadsi Abbert Road (Xodfak Island), Edgerton
Cutoff, Ellioly Bighwey, Seward Peninsuls Trzm Road, Staese Highwny,
Sterling Highwey, Taylcor Highwmy, Forthwey Junctien to Airport Reed,
Palrer to Matanmuska to Wasilla Junction Road, Falmer to Finger lake
to ¥esilla Road, Glenn Highwey Junction o Fiahbook Junction to
Yasills to Knik Road, Slana to Nebesna Road, Kenal Juncidon to Kenai
Hoad, University to Ester Rcad, Central to Circle Hot Springa to
Portage, Creek Road, Manley Hot Springs to Euruka Read, North Pack



Boundary to Kantishna Road, Paxson-ifcEXinlgy Park Road, Ctarling landing-
Opbir flcad, Iditsrcd-Flat Road, Di1lingham-Wood River Road, Ruby-lLong-
Poornan Reoad, Uoaze~Ccouncil Road shall each extend 100 feat on esch sids
-of the centerlins thereof,

Far Local Roads: All public roads not elasaifisd as through
reads or feeder roads sball extend 50 faet on each aids of the center=
lina theresof,

Order 2665 established a right—of~way or easement for high-
Way purposes coverdng the lands embraced in the feeder roads and local
Toads squal in extent to tha vidth of such rcads as established by 2885
(200 feat for feeder roads and 100 feet for local rcads),

Ordar Jo. 2665 further provides that the reserwmtlon {pupra)
coverdng the lands exbracsd in the through roada and tha rights-cf-way
oT eazemanta coverdng the lands exbraced in the feedar roada and the
local roads, will atiach as to a1l new construction involving publie
roads in Alzska when the-survey stelss have been set on the ground arnd
notices ‘have been posted at appropriate points along the routar of ths
new conatruction, spacifying tha {yps ard wildth of the roads,

Ard £inally, Qrdar 2665 provides that maps of all public
roads in Alaska hergtofors or hareafier comstrueted showirg the locge
tioa of tha rcada, together with approporiate plans and specificationa
will be filed Ly the Alagka Rcad Commlszsion in the proper Land Cffice
xt the ezrlisat possible dates for the Informmiion of ihe Public,




The History of Land Ordar Ho. €01 of August 10, 1949, and how it
relatss to Sectica 4 of Crdsr So. 2665 of October 16, 1951,

1.

On Septecber 7, 1949, Mr, Pucketi wrola to Alaska Road
Carmission in part: "The Bursau of Land Mansgement fesls that the
changing economy of Alaska must be reflected by changes in tha
Bureau's pollcies and procedurss of managing, protecting, and dis-
poaing of the Public Domain l=nds arnd their rssources. As you koow,
thera has been a larga increase in population in central Alaska with
the result that community arsas ars dsveloping and much Jand alonzg
the highway gysten 1s being entered for resideatdsl, agricaultural
or business purposes.

9The Alaska Road Cormission has exbarked on & progra=m of
highway consiructlon, a3 opposed to access road construction cnly,.
It 18 therefors felt thal mirtual policies should be established and
our individual gcals explained, sc aa 1o avold unnecessary technical
ar procedural difficuliiss, The folloving paints are brought speci-
fically to your attention:

® Rightz-of-Ways: The precent Public land Order Jo, &1

dated August 10, 1942, hes sharpened the nsed for the early filing
of your road location meps in the Anchorage and Fairbankg District

Land Qffices, Uiy specific comments will be ihe subJect of a separats
lstter? ,*

2.

It should bs stated at this point of sequence that ¥r.
Puckett is undoubiedly basing his contention for rcad location g
upen the Act of June 30, 1932, (47 Stat. 446, 48 U.3.C. Sec, 33
undsr which the Alaska Road Cocmmission is aunthorized to conatruct
roada anmd highvays over puhlic lands in Alaska, This Act contem-
plates that mers of definits locations of roadas so constructed zhall
be filed with ths Bureau of Land Management,

3

In cormenting upon maps submitied by Alaska Road Coamission
covering the Fairbankg-Cherna Hot Springs, Pexson-ticXinley Park ard
the Fortymile roads, Mr, Puckati saya: "These maps are excallent for
goneral information, but they do not show the vidth of the lataral
1ixits of the right-of-wzy with relaticn to the legal subdivisions
of the public lands where surveyed % iplegs the lateral limits

ars shown, vheras the lands are surveyed, it cannot be definitely dew
termined for the purpose of posting, what subdivisions are affected".

7
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Ca December 1, 1949, Headquartera office in a latter to
the -Director of Division of Territories and Island Possesslons gaid
in part: *The irzediats problem is our deficlency in accurats maps
of old roads which are required by ths District Land Offices in con-

ectio locating entrymsn and in nance of patents,®#terpy
the time entrymen apply for patents in the futurs it 1z planned to
have availabls in the District and Land Offlces accurata mapa of our
roads, ) '

"e believe ths best agolution of tht blem would ba_a
revision of Publiec Iand Ordep £O0].###%#%*T{ 13 our contention that:
this law waa intended to aveid the difficulty of determining faor
each entry or patent the exact locatlon of the rcad F#¥*2#It will bae
noted that the act provides for a blanket reservation for righta—of-
way for roads gonstructed or to bs constructed ###¥#T} i3 recommended
favoarable consideration be given to a rsvisiocn of Public land Order €01
o perrmdt tho Alaska Ro2d Com—lsslop full latitude of cperatlan under
Public Law 2297,

So much for Alaska Road Cammission confusion in 1949 concern=
ing thes Intent and purpose of Land Order &1, How lsts record the
confuslon of Mr, Puckett in relation to the game lLand Order.

Se

¥r, Puckett in Cctober 1950 stated "It has not been posszible
for the Alaska Anad Cammiszion to survesy all of thelr roads and tis
them in exactly with the exlsting corners of the rectangular net of
survey . *¥* ¥4 Theras 15 accumulating in the Land Offices, flles of ap-
plications by veterans who bhave complied with the regulations and whonow
wvant to obtain patenmtg,#**¥*Byut thsss pspers .cannot be processed
becansa withdrawal strips run through the land, Ths veteran must
awalt a survey, vhich must be forthcoming this fleld zeason and may
ba forthcaming next field seascne

9ifter the survey has been mads cm the ground 1% ia necessary

for the field notes to be procsssed, tha plats to bs produced from ths
drafting boards, ths carplated plat to bes sent to Washingtom, the
plat to be approved in the Wazhington offics, and then returned to
tha proper land Cffics for official filing, It ia opiimistic to
agsums that the plat will be finally filed in the proper Land QOfflce
within one year of survey cn the ground, During all this time the
veteran has been unabls to publish his firal proaf becauge hig larnd

e taly described - e notics o cation,*FERRER

"Wo do not know how many rcads are located within the rec—
tangular surveys at present, nor do we know how many roads are to be
built by the Almska Road Commission in the futurs®,



6. )
Waen€ 5

As a result of a mesting held in Assistant Secretary Warna's
offics with associate Director Bureau of Land Management and Copnigsiogner
of Roads for Alaska on Decazber 14, 1949, the following procedurs wag
adopteds

a., Tha areas regerved for roads will continus to ba administered 23
withdrawn aresa In accordancs with ths proviaiona of Public Lard
Crder €01, dated Anguat 10, 1949.

b. The Bureau of Land Managsment will determine ths centarlines of

the congtructed roads in those areas which have been previoualy murveyed
under ths reciangulsr sysien of surveys and where titls 1s still in

the Government, in order that supplexmental plats may be preparsd to

ghow arcas and designations for the public lands bordering oa the rights-
of-way,

ce The Bureau of land Mansgement in executing new cadastral surveys
will, whers neczssary, determine the centarlines of the consiructed
roads as the proper basis for platiing them through the sectiona,
The plata representing the cadasiral surveys will give the areas and
designations of the lands abutilng on ths withdrawn area.

d. The Alaska Recad Cammission will reirmburse the Bureau of Land Managew
mant for thse cost of the field work in those cassg whers it 1s necassary
to determine tha centarlines of the comstructed highways as tha basis
for caxputing the aresg of the public lands adjacent to the reserved
areas for highway purposes.

a, The Alacka Roed Commission will proceed as rap as pogsible %
prepare rmaps of definits locations for all constructed roads in Alaaka
erd fila coples of these maps with the Reglopal Administrator, Burean

of lard Management, at Anchoraga.



Ca ¥Yay 10, 1920, Chief Znginesr of Alaska Road Commission
in letter to Regional Chief, Bureau of larnd Management, Juneau,
reduced the wasnington agrsement to the field level and stated aa
followa:

"eference 1s made to our recent conversation concerning
the survey work and map preparatlon in conrection with the dafinita
location of conatructad roads in Alasks for use by tha Bureaun of Land
¥anagement in sdministering adjacent to highways,

"By lettaxr of Decexber 14, Mr, Roscce E. Bell, Asscclate
Director of the Bureau of Land Manzgement end Colenel John R Eoyes
Cormissionsr of Roads for Alaska, agreed to a procedurs for accamplishe
ing this work In which thas Bu::eau of Lard Management would determine
cantarline of constructed road where necess=ry in executing cadastral
gurveys on a raimbursable basls with the Alaska Roed Carmission paying
for that portion of the work involved in the highway resurveys. It
waa. also agreed that the Alcska Read Cammiasslon would procesd aa
rapldly ss possible to prepars maps of definitive locations for all
constructed roads in Alaska and file copies of these maps with the
Bureau of land Management.

. 9ig we ddscussed, this latter procedure would not be of
sufficient valus ‘o the Buream of land Menagement in the cases whers
the roadg wers through lsnds already sectiormalized by rectangular
surveys sincs our metheds of survey would not be of sufficient ac-
curacy for land description purpcses. Such work would, in effect, be
a duplication of surveys that would have to be handlsd by the Bureau
of Lard Management and, therefore, ve propcse that thes work be under-
taken entdrely by your offics wiliih the ccats relrbursed by the Alaska
Road Commission. Wa w1ll contdnua to prepzre and file coples of
location maps for new roads being surveyed through unsectionallsed
pUbliC dozain,

* ®5ince the Alaskxz Hoad Coammisaion had previously agrsed
in ccoference with Mr, Puckstt, Reglonal idministrator, Bureaun of
Land Manzgement, that we would place one party in the field this
g=ascn for the sgpecific purposs of obtaining centerline descriptions
of existing roads through previoualy swrveyed lands, it 1s stil1l the
deslire of the Alzska Road Cammisclon to finmanca the accarplishmant
of & similar amount of wark by your orgenization, If thls procedurs
meeta with your approval, it 1s requaesied that you so advisze and
also submit an estimats of tha costs that would be chargeabls to ths
Alaska Road Coaxrlséione®



STLLARY

1.

It would appear that the Alaska Road Commission possesses
no legal right to any right-of-way in any patent issued In Alaska
previous to July 2L, 1947.

2.

It would appear that the Alaska Road Commission possesses
no legal right to any right-of-way in any patent issued after July 24,
1547 providing the entry was a valid entry and the filing was a valid
filing and such entry and filing was made previous to July 2L, 1947.

3

It would likewise appear that Alaska Road Commission dees
possess a legal right to right-of-way in any patent issued aftsr
July 2L, 1947 if the entry was not a valid entry ard the filing was
not a valid filing and such entry and filing was made previcus to
July 2L, 1947.

L.

Alaska Road Commission is undoubtedly legally entltled to
a right—of-way in all patents issued after July 2L, 1947 where entry
and filing were made after July 2L, 19L7.

Se

The width of right-of-way to which the Alaska Road Commission
is entitled in patents issued between the period July 2, 1947 and
August 10, 1949, i3 a width no greater than necessary to permit the
construction and maintenance of a roadway to the prevailing standaxd
in the area concerned,

6.

The width of right-of-way to which the Alaska Road Commission
is entitled in patents issued after August 10, 1949, is a width deter-
mined by the classification of the class of road crossing the land )
area in question,

7.

Therea 18 no law, except perhaps Territorial law, which
established legal road and highway widths previous to August 10, 1949.



SUMMARY (Contimued)

Chap. 19, Session Laws of Alaska, 1923, Sectiom 1721, reserved a
strip between sections } rods wide for public highways with the
section line being the center of such highway. However, the 1923
law i3 listed as invalid in the new Alaska Code and the Attorney
General considers this act invalid. No acticn was ever brought
to test the validity of the law,

3.
The origin of the adoption of 60 or 66 feet for the

standard width of roads and highways in Alaska prior to August 1Q,
1949 i3 obscure. No law sustains either width.

9.

And finally, the acquiring of read rights—of-way and their
respective widths previous to July 24, 1947 was by agreeaent, purchase
or condemnation.
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L£PPLTCHTI0N G AUTIONTYY

1. R.S. .2477, grants rights-ofway or the consiruction of Liph— o ‘

S vways over publice lunds not reserved Ior public uses. The gront be-

co.:es ceffective unon tie ﬁstgb¢¢s~1¢nt or tne nisliway in accordziale
wita State or other apvlicable law The statuse Joes not suecily
eny width for riphtz-of-wuy mo cbfé}lished and unless 3 o) del
lccatien shovdng the width of The rirng—-oi-wuy = 1Hrogrlan\ e I
zud recorded in the propar recoriding distriet, the wid <
1imized, &s agodiimst suvsequent veliua cozars, To That -
sno courts, vnich I wnderstam O Tect or 33 feet on

ig
<.y c2nter line in tne Terrivocy o

The Act of June 30, 195, zuthorizes the constrictiin of ro.i: ’

highways over the vacudnt end unzppropristed puovlic lends unler
Jurisdiction of the Denpsriudent of Laterior. This statumte, 1ic:

@

oot 2 )
B33 .

R.Se. 2477, does not speclfy the width of the rights-of-way viien IR
be &StdLL*JLBd thereunder. 7Therectere, uniess maLi3 were iile . in the
sroger lind offices, as contamlated by the 1932 Act, shovin: the
vidth of iie right-ol-way eppropriatedd, the riglit-olf-way would lise
be limitc: to 66 feet or 33 rect on cuen Jide of the cunugsr Aine: ol
the road or highway, as agsiust valii cledims or cutyry uLu“'f.thLly
initistes prior to Public Land Order ho. oOl o August 18, 124Y.

3. The lLet of Julv b, 1QAT, ‘added scetion 5 to Junc 54,
1,2%, winich prOVLQcT’T\aixTIH :1l petonts for 1o Gl Mo,
cr iocatod in the Territory af flusxka,-and in el 3 ciive
Zvetes herealter conveying lcna4 to vhich iv o=y c L Cis_=
iv suid Zerritery . . o« there shell be expressed T o~
sasrvedl o the land desgribed iu seld patent or dec ri_nt-oi-
wioy Caer.on for rozds), Toadways, hiAhnhjo e - o COnstructed or ic
be const.ueted by or under the uLthority of the United bStutes or ol
Stote crosted out of tihwe Tervivory or rAlasze." Agein, thils staiute
disd not .secify the width of the ri;hts~of—wuy reJrIvc-, S0 tiat wn)”
vh_-* cl iu or entry Initiated, sfter the Let end-prior to Puovlic. | .
= No. 601 of August 1o 1947, as cmended by pPuulic L.nmx br..v

Lu.h« I'd



No. 7;7 of October 16, 1951 would be subject to the reservation

of 66 fecet for road rignt of—way purpos or 33 feet on each side-
ol the center line of the rocad only. If g&n additional width were
required, in such cases, it would be neccssary to obtein it by
ezseanents from the claimanu or entryian or by condemnatlon oro-
ceedings. .

L« Public Luna Order no. €3L of Au;hbt 10, ALQAQL_eatcollsued right—
of-way for all roads and . uways in Jiaawa, Dy withdrawal, and
;pecilipd the width es Foll oms.

300 feet on each side of the center line
. '."of the s8la A{;ﬁ.h» ay e

150 feet on each side of the center lins
of, «ll other throvgh roads.

100 Fe=zf on each side of the center line
of 211 feeder roads.

50 feet on each side of the center line
of ell loeel roudse. ‘

The order wes mazde nfuojent to vzlid existing fl*hb ané to éxdisting

surveys znd withdrawals for other tnan highwey purposes." fhe .
withdravel, tnﬂrcro*° did not affect any velid existing cleims or
enxtry initiate io* to the date of the ocder or have tne effect

-

57 inmcrazsing tne wiacn of rights-of-way cver such cluiwms to thet
snecifi in the order for roads prcv1oukly constructed or =&y

{ be conaur““ted. Valii-claims or entries initisted orior
or and subzecuent to the 1947 Let are sublect to thes
n provided by said ict, only (comamonly recognized zs é6
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Public Land Order No. 757 of October 16, 1951, amernided Public °

S -

Zond Order 601 by sp ci‘ylnq tae tirough’ oads Tor which tne rf"hts~
of-wey vfnll renain under Mithirawel, t_nt is, the &lasika hin: 1;,, ’
Sichnrdson Highway, Glenn Aigaw: s n ines Highway, Seward-inchiors e
i nwey, (e“ﬁ1u=1vo of part in Churach National Forost), Anuhoruv
Laxe Spenari Highvey, ard the Fairbanica-College Hi: nmnv. W
vionts-of-way for all other rosis (fesder snd loﬂvl roads ), e
estaplizhed as Qgca"ants. Tne effect of the aidendment pe 1L1bze
clziizs to be ifitiztea to or ‘entry iade for lands cros sed Ly righits-
of-wey or to straddle the roxds which were staLllbnea a3 pascuenis
and released from tnc witl dr vinle

1

Depertacital Order No. 2665 of October 16, 1951, Sec. 2, definitely

O

Tixed the width of all richis-of-vay for road eid nighway pgrp3<Jb in
Llzcza; flaska Hiphway, 600 feet; through roads, 300 feet; feeder
rouds, 200 feet; local roads, 100 ¢e“t. Sec. 3{a) of the Order
points cut tuau a reservation Tor highwvay purposes LOVG“iRu lends
erxtraced in the rights-ol-way [lor thOd”h roads was iaade by P.L.C.
801, as czmended by P.L.O. 575, and operates as a complete sepre-
gation of the lands_frow 1l 1oris _of_ appronristion under the

pusiic ‘fnd Tavs, incluuing “the aining and aineral leaslng Lavs.



sec. 2(0) deiinitely established easement for feeder und lceal
*caas over and across public lznds to the extent of the widtn’
specified in Sec. 2 of the Order. '

v O

From the foregoing 1t neces-..rily follows that:

( .} The AXC has no riLhu TO establish & road right-of-
2y over lznd to wnich a valid clarizm cr enurj was initizted pricr to
tae Act of 1947, without the comgeént or the cledmant or 8“3"7“,4)

22 the matsnt subvsevuently lssvued for suech claim or entry vould r.

centuln the rcsorthLon orovided by that Act.

\)
ot

(p) The_ARC is entitled to the establishment of road Tiflits-
of-way over patented landsé¢for any clein or entry initisted after
the 1947 CT. !

(¢) The width of rights-or-vwey to .which the AxC is entitled
to over potented lands ba»od on cl&iuis or entries initiated ufcer
the 1947 Act and prior to P.L.0. 601, as arended by P.L.0. 757,
October 16, 1951, would be limited to that x recognized as the nre-
veilling stanuhrd in the particular areu (DOTLdlly 66 Ie-t) It
should be noted that none of wtha land reserved und >.L.0. 601 vos
subject to disposal prior-to the amenduent Order uo. 757 of VU:to-
ber 16, 1951. ‘

(d) The width of rights~of-way over lands putented to cluin
"tr*cs initlntuj aft'r P.L.0. f Octobper 16 1931, is th at
‘ o ¢ iinz
b

75
65 of Uctober 1lt, 1931, depending

(sgd) Abe Barber

Abe Barbhor | ‘
Hember of Alausxd Pield
Stals Yubceozwittee



ACQUISITION OF RIGHTS-OF-WAY WIDTHS

The varjous Statutes, Public Land Oriers and Department Orders effecting
tile acquisition of rights-of-way in Alaska are as follows:¥

R.S. 2477 (43 U.S.C. 932)
-43 Stat. 446 (48 U.S.C. 321a) June 30, 1932
61 Stat. 413 (48 U.S.C. 321d) July 24, 1947
TPublic Land Ovder 601 August 10, 1949
~Public Land Order 757 October 16, 1951
2665 Amendment 1 July 17, 1952
2665 Amendment 2 September 15, 1956
“Public Land Order 1613 April 7, 195%
Public Lag 86-70 (Omnibus Act) June 25, 1959
2 S5
1. R.S. 2477, grants rights-of-way for the construction oi highways over
public lands not reserved for public uses. The grant becomes effective upon the
establishment of the highway in accordance with State or other applicable laws.
The statute does not specify any width for rights-of-way so established and unless
maps or definite locations showing the widths of the right-of-way appropriated
are filed and recorded in the proper recording district or Bureau of Land Manage-
ment land office, the width would be limited, as against subsequent valid claims,
ta that recognized by the Courts, which is 66 feet or 33 feet on each side of the
center line in the Territory of Alaska. Presumably, this is based on common usage
or sufficient width, the only actual authority for such widths existing in the
Alaska statutes, for section line rights-of-way.

In connection with this authority, then, the mere filing of a plat as
prescribed above, would be an appropriation of the right-of-way indicated thereon,
without any further action on the part of the State. Posting of notice of right-
of-way width when survey stakes are set would have same effect.

2. Tae Act of June 30, 1932, authorizes the construction of roads and
highways over the vacant and unappropriated public lands under the jurisdiction
of the Department of the Interior. This statute like R.S. 2477, does not specify
the width of the right-of-way whiclh may be established thereunder. Therefore,
unless maps were filed in the proper land offices, as contemplated by the 1932
Act, showing the width of the right-of-way appropriated, the right-of-way wduld
also be limited to 66 feet or 33 feet on each side of the center line of the
road or highway, as against valid claims or entry initiated subsequent to this
Act but prior to Public Land Order No. 601 of August 10, 1949,.

e

The Act of July 24, 1947 (61 Stat. 418, 48 U.S.C. 321d), amended the Act
of June 30, 1932, by adding the reservation for rights-of-way over "lands taken
up, entered or located" after July 24, 1947. Since this Act did not specify - °
widths, it remained, in that respect, similar to R.S., 2477. However, a right-
of-way of any width could be acquired over such lands by merely setting it by
“some sort ‘of notice, either constructive or actual insorar as new roads are
concerned, and since it did not limit the reservation to new roads only, there

* Pertinent to this Memorandum Brief
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-could.be no doubt that it effects subsequent settlements on existing roads. ™
Unfil the promulgation of the first Public Land Order setting right-of-way N\
“widths for the existing roads, compensation was required for all crops' and
improvements located within new takings. /

—

3. Ou August 10, 1949, the Secretary promulgated the first of several
Public Land Orders, No. 601, providing for the withdrawal from all forms of
settlement, the following strips of land in Alaska:

300 feet on each side of the center line of the Alaska Highway;
150 feet on each side of the center line of all other through
roads (named herein);
100 feet on each side of the center line of all feeder roads
(named herein); ~
50 feet om each side of the center line of all local roads.

This Order does not, by its language, purport to establish highway rights-
of-way as such, but is a mere withdrawal of lands along the enumerated existing
highways and classes of hlghway. There does not appear to be any intent to es-
tablish any future rights-of-way in this order.

Since this Order was promulgated subsequent to the Act of 1947, there is
some question as to its effect on lands previously settled but subject to the
Act. There can be no doubt that lands settled prior to the Act could not be
affected by the Order since it also states, ''Subject to valid existing rights
and to existing surveys. . ."

The Cases all hold that once a claim is made for public lands under the
law, the claim acts as a segregation of that land from the public domain for
the benefit of the claimant (entryman) and there can be made no order subse-
quent to that claim, effecting any rights the entryman may have. Therefore,

a withdrawal order promulgated subsequent to an entry, is invalid as against
that entry. In connection with this point what then is the effect of this
Order and subsequent orders on lands settled after the Act of 1947 but prior
to the Order? :

The Act of 1947 does not set out any procedure by which a specific amount
of land may be acquired for the purposes set forth in the Act. There is no
recuirement for giving notice to the interested party of the amount being taken
nor is there set out any other requirement. Since, then, there is no form of
r.otice, the entryman had no way of determining which land on an existing road
ite could utilize for his own purposes prior to this Order. Many built improve-
ments or planted crops within a few feet of the highway shoulders. Apparently,
thie greater majority of these remained outside the 33 foot llne but inside
the areas described in Public Land Order 601.

It is this writer's opinion that the public land orders do mnot effect.
lands subject to the Act of 1947, and settled prior to the orders on the
grounds that it would be unconstitutional as being '"ex post facto'" in nature.
Now, then, the only situations with which we should be concerned are those
where the lands along existing roads (at time of the orders) are settled sub-
sequent to thelr promulgatory dates.



Now we are left with one more important phase of this general situation:
Vhat eZfcct would the orders have on the rights of a party who constructs im-
provements or plants crops within the designated right-of-way after the date
of the order when his land is subject to the 1947 Act? All along I have been
asserting that the orders were constructive notice to all interested parties
that the lands cncompassed by the orders, were being thereafter utilized for
highway rights-of-way. However, Public Land Order 601, is expressly limited
to withdrawal of public lands (unsettled, unreserved) abutting on the then
existing center lines in the widths according to the classification denoted
for each, no reference being made te the 1947 Act. It is therefore, not appar-
ently intended to establish a right-of-way width for the entire length of each
sucn highway, but merely for the public lands which abut such highway. It 1s
then, my opinion that insofar as those lands entered prior to this Order are
concerned, the entryman or homesteader has every right to compensation when
damage results to his improvements or crops placed within the areas described
in Public Land Oxder 601.

4, Public Land Order 757, October 16, 1951, was an amendment to Order
601, to the extent that it revised the list of routes along which 600 foot
strips were withdrawn by adding other routes. Therefore, it did not change
anything in Order 601.

5. Departmental Order No. 2665, dated October 16, 1951, was promulgated
in contemplation of the two previous Public Land Orders (601 and 757); and 48
U.S.C. 321a.

The purpose of this order is stated as follows:

"(Sec. 1. Purpose. (a) The purpose of this order is to (1) fix
tne width of all public highways in Alaska extablished or main-
tained under the jurisdiction of the Secretary of the Interior®
and (2) prescribe a uniform procedure for the establishment of
rignts-of-way or easements over or across the public lands* of
such highways. Authority for these actions is contained in
Section 2 of the Act of June 30, 1932 (47 Stat. 446, 48 U.5.C.
32la)." .

The purpose stated under (a) (1) in the foregoing Sec. 1, above, is some-
what confusing. It expressly refers to public highways established or meintained
under the jurisdiction of the Secretary of the Interior, in Alaska. However, does
it mean that the uniform system will thereafter be maintained at the stated widths:
or des it mean that the Secretary is utilizing the rights-of-way widths in 'the
orders where subject to the 1947 Act? ,

'&\ In the face of the question of constitutionality I cannot justify the <Z,
theofy that this order would effect prior rights, even where those rights are
subject to the 1947 Act. Therefore, my opinion is that it merely is a state-
ment of policy and uniformity. Since (2) (2) under this Section also refers
to "public lands', I feel that the intention is definitely to establish future
rights-of-way across such lands. '

* Emphasis supplied



This is further evident in tae language used in Section 3 of this Order:

(a) A reservation for highway purposes covering the lands embraced
in the through roads mentioned in Section 2 of this Order was made by
Public Laund Order Ho. 601 of August 10, 1940, as amended by Public Land
Order No. 757 of October 16, 1951. 7that order operated as a complete
senrepation of the land from all forms of appropriation under the public-
land laws, including the mining and the mineral leasing laws.*

(b) A right-of-way or easement for highway purposes covering the
lands embraced in the feeder roads and the local roads equal in extent
to the widtnh of such roads as established in section 2 of this order,
is hereby established for such roads over and across the oublic lands.*

Both (a) and (b), above, make particular note and use the expression 'public
lands." Those words, therefore, indicate that the intent was to restrict the
withdrawal of rights-of-way lands to public or vacant lands. No one would be
in a better position than the Secretary to know which lands could validly be
effected by withdrawal orders (601 and 747). The law is well settled that there
can be no withdrawal made on lands segregated from the public domain.

Amendment No. 1 to Order 2665 (July 17, 1952) and Amendment No. 2 thereto,
(September 15, 1956), stated mo new policy but merely reclassified all or parts
of specific hignways. .

6. Public Land Order No. 1613 was issued on April 7, 1958. This Order
(Sec. 1) was a revocation of No.'s 601 and 757 insofar as the through roads
named in the two prior orders were concerned. The lands were reclassified from
withdrawals (reservations) to easements, and easements for thosec roads were
established at 300 fect widths. Sec. 5 of 1613 also uses the term 'public lands".

Those lands embraced in Orders 601 and 747 which were on such through
roads were to be offered for sale by the Secretary. To this writer's knowledge,
this was never done.

7. Finally, Public Law 86-70 (Omnibus Act), of Jume 25, 1959, by Section
21(d) (7), repealed the Act of 1932 and the Act of 1947 (48 U.S.C. 32la-d),
effective July 1, 1959. Therefore, as of July 1, 1959, 1t would appear that
newly secttled lends not abutting existing roads, could not be effected by any &
tlic Orders. Where lands have been restored by Order 1613 new settlers on the
existing highways effected by that Order, would acquire title to the lands
over which the established ecasements traverse, but could not interfere with
the right-of-way of those highways.

CONCLUSIQNS

({D For all lands settled prior to July 24, 1947, the entire portion to
be acqubfed for the right-of-way in the case of new or relocated roads, must
be acquired by -purchase. Where these lands are located on existing roads and
the right-of-way is to be widened or adjusted slightly so as to partially or
entirely include such existing road, all acquisitions outside the 66 foot right-
of-way must be purchased,

. . :‘. - N
* Emphasis supplied R
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Jecordaingly, then, the rigut-of-way width for all roads existing prior to

the 1947 Act as to- lands abutting thercon and settled prior to the Act, is 66
feet unless the contrary can be shiown.

As to all lands settled prior to the 1947 Act, the above Public Land
Orders uave no eficct.

(B) For all lands subject to the 1947 Act, but settled prior to August
10, 1949, (?.L.0. 601), the right-of-way may be obtained by Notice of Utiliza-
tion for those portions outside the 66 foot width, but crops and improvements
tliereon must be purchased.

Since no withdrawals were made prior to tle Public Land Orders, the
entryman whose rights predated the Order would be subject to a 66 foot right-
of-way when abutting a road. All others are subject to the withdrawal Order,
so that right-of-way widths will be 600 feet, 300 fect, 200 feet and 100 feet
depending upon the road or centerline which existed or was surveyed prior to
August 10, 1949, )

Public Land Order 747, October 16, 1951, merely changed some right-of-
way widths and instituted no new changes,

&

(C) Since departmental Order 2665, October 16, 1951, did not effect prior

existing rights, it too, left the right-of-way widths at 66 feet where scttled
prior to Public Land Order 601. For all lands settled subsequent to 2665, the
rights-of-way are those stated in that Order. :

Amendment No. 2 to Order 2665, September 15, 1956, increased the right-
of-way of several roads or portions of roads by redesignating them as 'through
roads'. It alsc deleted certain roads from that list.

(D) Public Land Order 1613 revoked the withdrawals on through roads as
established by No.'s 601 and 757. It established a 300 foot easement on those
roads for highway purposes. There is, therefore, a 300 foot easement on all
through roads in Alaska where such through roads have been designated by the
various orders.

{C The repeal of the Act of 1947 by the Omnibus Act (Sec. 21(d)(7)) on

July 1, 1959, has once again restored the public lands to the status emjoyed
in the other states. The withdrawals and easements for rights-of-way, however,
remain in effect but do not have any effect where entirely new roads are
concerned. :



Status History - Alaskan Roads *

A brief history of "feeder roads" in Alaska, particularly the Taylor
Highway, is as follows:

Public Land Order No. 601, dated August 10, 19492, withdrew certain lands
for highway purposes. Among these were the Tok-Eagle Road which was
designated as a "feeder road" with a width of 200 feet.

Public Land Order No. 757, dated October 16, 1951, revoked the highway
withdrawals on all "feeder" and "local" roads established by PLO 601,
while retaining the highway withdrawals for the ""through roads."

Simultaneously, Secretarial Order No. 2665, dated October 16, 1951,
entitled "Rights-of-way For Highways in Alaska" was issued pursuant to
the authority contained in section 2 of the act of June 30, 1932 (47 Stat.
446; 48 U.S.C. 321a). This order established easements for certain
through, feeder and local roads. Additionally, this also established a
"floating easement” concept for new construction if staked on the ground,
notices posted at approprilate points along the route, and road maps
filed in the proper land office. However, it should be noted that the
purpose of the orxrder was:

- . . to fix the width of all public highways in Alaska

established or maintained under the Jjurisdiction of

the Secretary of the Interior and (2) prescribe a uniform

procedure for the establishment of rights-of-way ox

easements over or across the public lands for such

highways. (Emphasis added.)

Section 119 of Public Law 85-767 (72 Stat. 898), dated August 27, 1958,
entitled "Administration of Federal Aid for Highways in Alaska," transferred
jurisdiction for the administration of all roads in Alaska from the
Secretary of the Interior to the Secretary of Commerce and provided that

the Secretary of Commerce by order or regulation distribute the functions,
duties and authority required to administer these roads. This means

that the Secretary of Commerce promulgated his own orders and regulations
and that orders issued by the Secretary of the Interior would not be
binding upon him. Thus, S.0. 2665 was canceled as to the easement
procedures: ~—' —

Finally, Public Law 86-70 (73 Stat. 141), dated June 25, 1959 (the
Omnibus Act), repealed section 119 of P.L. 85-767 by section 21(d) (3)

and the act of June 30, 1932 (47 Stat. 446; 48 U.S.C. 32l1a) the authority
under which S$.0. 2665 was issued by section 21(d) (7). Thus, not only
were the procedures for a floating easement canceled by the transfer of



jurisdiction, but the statutory authority for issuing those procedures
and the transfer of jurisdiction was repealed by the Omnibus Act.
Accordingly, the Secretary of Commerce transferred to the State of
Alaska under. section 21 only that interest which existed on the ground
and did not convey a floating easement.

A history of PLO 1613 lands is essentially similar.

Executive Order 9145, dated April 23, 1942, reserved for the Alaska Road
Commission in connection with construction, operation and maintenance of
the Palmer-Richardson Highway (now Glenn Highway), a right-of-way 200
feet wide from the terminal point of the highway in the NEX of section
36, T. 20 N., R. 5 E., Sceward Meridian, to its point of connection with
the Richardson Highway in the SE% of section 19, T. 4 N., R. 1 V.,

Copper River Meridian. The area described is generally that area between
Chickaloon and Glennallen.

Public Land Order 12, dated July 20, 1942, withdrew a strip of land 40
miles wide generxally along the Tanana River from Big Delta to the Canadian
Border. It also withdrew a 40-mile wide strip along the proposed route

of the Glenn Highway from its junction with the Richardson Highway, east
to the Tanana River.

Public Land Order No. 84, dated January 26, 1943, withdrew all lands
within 20 miles of Big Delta which fell between the Delta and Tanana
Rivers. The purpose of the withdrawal was for the protection of the
Richardson Highway. LT

Public Land Order No. 270, dated April 15, 1945, modified PLO 12 by
reducing the areas withdrawn by that order to a 10-mile wide strip of
land along the then constructed highways. The highways affected by this
order were:

1. Alaska Highway - from Canadian border to Big Delta.
2. Glenn Highway - from Tok Junction to Gulkaha.

Public Land Order No. 386, dated July 31, 1947, revoked PLO 84 and PLO 12,
as amended by PLO 270. The order withdrew the following land under the
jurisdiction of the Secretary of the Interior for highway purposes:

1. A strip of land 600 feet wide along the Alaska
Highway as constructed from the Canadian boundary
to the Jjunction with the Richardson Highway at
Delta Junction.

2. A strip of land 600 feet wide along the Gulkana-
Slana-Tok Road (Glenn Highway) as constructed from



}

Tok Junction to its junction with the Richardson
Highway near Gulkana. This order also withdrew
strips of land 50 feet wide and 20 feet wide

along the Alaska Highway for purposes of a pipeline
and telephone line, respectively. Pumping stations
for the pipeline were also withdrawn by this order,
as well as 22 sites which were reserved pending
classification and survey.

Public Land Order No. 601, dated August 10, 13949, revoked E.O. 9145 as
to a 200-foot wide witRdrawal along the Glenn Highway from Chickaloon to

Glennallen.

\

It also revoked PLO 386 as to the 600-foot wide withdrawal along the
Alaska Highway from the Canadian boundary to Big Delta and along the
Glenn Highway from Tok Junction to Gulkana. )

It withdrew lands for highway purposes along the highways given below.
The width of each withdrawal is shown to the right of the name of the
highway. .

Alaska Highway: 600 feet wide

Richardson Highway: 300 feet wide

Glenn Highway (Anchorage to Glennallen): 300 feet wide
Haines Highway: 300 feet wide

Tok Cut—off (Tok Junction to Gulkana): 300 feet wide

The above roads were designated as "through roads" by this order. /The
following roads were designated as feeder roads and a strip of land 200
feet. wide was withdrawn for each of then.

Steese Highway Elliott Highway
_ McKinley Park Road Ruby-Long-Poorman Road
v Anchorage-Potter~Indian Road Nome-Solomon Road
Tok-Eagle Road Kenai Lake-Homer Road
Fairbanks—-College Road |, Circle Hot Springs Road

Anchorage-Lake Spenard Road

All other roads were classified as local roads and a strip of land 100
feet wide was withdrawn for each of them.

Public Land Order No. 757, dated October 16, 1951, accomplished two
things:

1. It revoked the highway withdrawal on all “"feedex"
and "local" roads established by PLO 601.

2. It retained the highway withdrawal on all the
"through roads" mentioned in PLO 601 and added
three highways to the list.



After issuance of this order, the only highways
still withdrawn were those listed below. Also
shown is the total width of the withdrawal.

Alaska Highway - 600 feet

Richardson Highway — 300 feet

Glenn Highway - 300 feet

Haines Highway - 300 feet

v’ Seward-Anchorage Highway — 300 feet

(exclusive of that portion in the Chugach
National Forest)

Anchorage-Lake Spenard Ilighway - 300 feet

Fairbanks-College Highway - 300 feet

The lands released by this order became open to appropriation, subject
to the pertinent easement set by Secretarial Order No. 2665, discussed
below.

Secretarial Order No. 2665, dated October 16, 1951, issued on the same
date as PLO 757, fixed the width of all public highways in Alaska which
were established or maintained undex the jurisdiction of the Secretary
of the Interxior. It restated that the lands embraced in "through roads"
were withdrawn as shown under PLO 757 zbove. It also listed all roads
then classified as feeder rcads and set the right-of-way or easement (as
distinguished from a withdrawal) for them at 200 feet. The right-of-way
or easement for local roads remained at 100 feet. Additionally, the
"floating easement" concept for new construction was provided.

Amendments 1 and 2 to SO 2665 added and deleted various highways to the
list of "through roads."

Public Law 892, dated August 1, 1956, provided for the disposal of
public lands within highway, telephone and pipeline withdrawals in
Alaska, subject to appropriate easements. This act paved the way for
the issuance of a revocation order (PLO 1613) which would allow claimants
and owners of land adjacent to the highway withdrawal a preference right
to acquire the adjacent land.

Public Land Order 1613, dated April 7, 1958, accomplished the intent of
the act of August 1, 1956. Briefly, it did the following:

1. Revoked PLO 601, as modified by PLO 757, and
provided a means whereby adjacent claimants and
owners of land could acquire the restored lands,
subject to certain specified highway easements.
The various methods for disposal of the restored
lands arxe outlined in the order.



2. Revoked PLO 386 as to the lands withdrawn for
pipeline and telephone line purposecs along the
Alaska Highway. It provided cascments in place
of the withdrawals.

Section 119 of the act of August 27, 1958 (Public Law 85~767), transferred
jurisdiction over roads in Alaska from the Secretary of the Interior to
the Secretary of Commerce and canceled the "floating easement" concept.

Section 21{d) {(3) and 21(d) (7) of the act of June 25, 1959 {the Omnibus
Act), repealed section 119 of the act of August 27, 1958 and the act of
June 30, 1932 (47 Stat. 446; 48 U.S.C. 32]a), and transferred all existing
through roads to the State of Alaska.

The act of June 11, 1960 (Public Law B86-512), amended the act of August 1,
1856. This was a special act to allow the owners and claimants of land
at Delta Junction and Tok Junction a preference right to purchase the
land between their property and the centerline of the highway. The act
was necessary since the land in both towns was still reserved for townsite
purposes, even after the highway, telephone line and pipeline withdrawals
were revoked. ) '



State highway rights of way have come into existence by a wide variety
of means, the following of which is a brief description:

1) Public Land Order (PLO) 601, 1613, 757 and 2665 being the most
common. They provide for right of way of 100 feet for local roads, 200 feet
for feeder roads, 300 feet for through roads, and 600 feet for the Alaska

Highway over unapproriated, unrestricted Federal land at the time of the
order, '

2) 47 Act (48 USC 321d) provided that right of way could be taken one
time by filing a notice and paying for growing crops and improvements. Not
valid in governmental small tracts, Cosby case 0'Malley Road; State law of
April 14, 1966 eliminated our use.

3) 44 LD 513 is very similar to an ILMA at the federal level. It is
between federal agencies and is shown on the status plat. The rights may be
assigned to the State and is like a management ripht.

4) RS 2477. Right of way along trails, section lines, mining roads,
etc. Real problem with Native claims, preservation lands, etc. Repealed 1976
many legal problems. Many varied opinions on use and validity.

5) 317 Grants. BLM grants for right of way, has a conflict with

State law regarding permits (utility, airspace, etc.) without approval of BLM.
6) JLMT. Predecessors to ILMA.

ILMA. A management agreement issued to State agencies by DNR.

Practically useless. A potential legal fight given DNR attitude; we need
better interest.

(a) In 1923, Chapter 19 SLA provided a tract four rods wide
between each section of land for public highways.

(b) Section 1, Chapter 123 SLA 1951 and amended by Section 1,
Chapter 35 SLA 1953. One hundred feet of right of way between sections owned

by the territory. Now under AS 19.10.010. (Reference Attorney General
Opinion No. 7, December 18, 1869.)

7) Omnibus Act (1959). A quitclaim deed from U.S. Department of

Commerce to the State covering highways, pits, airfields, and maintenance
camps .

8) Memorandum of Understanding on procedures relating to highways
over National Forest lands.

9) Other type of rights of way: townsite plat, subdivision
dedications, forest easements, small tract dedications, USS.



LD
RS
uscC
ILMT
ILMA
CFR
BLM
FLPMA
UsDI
DNR
Uss
SLA

Land Decision

Revised Statutes

United States Code

Inter-agency Land Management Transfer
Inter-agency Land Management Assignment
Code of Federal Regulations

Bureau of Land Management

Federal Land Policy Management Act
United States Department of Interior
Department of Natural Resources
United States Survey

Session Laws of Alaska
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II.

A.

1932 Act (48 USC 321-327 (1958))

Congress transferred jurisdiction over Alaskan roads and trails
from the Secretary of War to the Secretary of the Interior (from
0ld Board of Road Commissioners to Alaska Road Commission).

48 USC 321a - provided that the Secretary of the Interior shall
", execute . . . all laws pertaining to the comstruction and

maintenance of raods and trails and other works in Alaska. . ."

48 USC 322 - provided broad authority for designating and mzin-
taining roads and trails throughout Alaska.

DOI had this responsibility for approximately 26 years.
Principle methods of DOI administration were written land orders.

1. S.0.s = Secretarial Orders, principally setting cut general
procedures.

2. P.L.0.s -~ Public Land Orders, taking specific action on
particular tracts of land.

26 Years of PLOs

" A.

Earlies PLOs

1. PLO-12 (7/20/42) - withdrew 40 mile strip of land from Big
Deltz to Canadian border for comstruction of part of the
slaska Highway.

PLO 270 (4/5/45) - modified PLO 12 to only a 10 mile wide
strip along the then completed highway (Alaska Highway from
Canada to Big Delta, Glemnn Highway from Tok Junction to
Gulkana).

"~

3., PLO'386 (7/31/47) - revoked certain PLOs, including 12 and
270, and withdrew 600 feet of land along Alaska and Glemnn
Highways.

?

4, All of these earlier PLOs; including ones listed above, plus

PLO 84 and. E.Q. 9145, were revoked and are inoperative.

PLO 601 (Aug. 18, 1949) - The First Major Land Order

1. wPLO.Edl had the effect of reveking what was still effective
- in earlier PLOs and provided a clean and new start for PLO
.easements in Alaska.

2. PLO 601 egg;giiéhed'B‘cétegories of road widths for all

“roads maintained or comstructed by DOI in Alaska.



3. Specific widths:

a. Through roads = 150 feet each side of the centerline.

1. Except the Alaska Highway which was 300 feet each
side of the centerline.

b. Feeder roads - 100 feet each side of the centerline.

c. Loczl roads - 50 feet each side of the centerline.

4. Through and Feeder roads specifically identified.

5. Loccal roads - "all roads not classified above as Through
Roads or Feeder Roads, established or maintained under the
jurisdiction of the Secretary of the Interior.

6. Through roads identified in 601:

a. Alaska Highwav (with wider width).
b. Richardson Highway.

c. Glenn Highwav.

c. Haines Highwav.

e. Tok Cut-0QfEZ.

7. PLO 601 was subsequently modified and re&oked but it estab-
lished the framework for how DOI would administer roads in

Llaska by setting up 3 categories of road widths.

8. Some problems caused by PLO 601 which had to be addressed
later and which still trouble us to some extent are:

a. How was a new highway established.
b. What rights did an adjoining landowner have in the
underlying fee and to acquire a further interest if

the widch of the road narrowed.

PLO 757 (10/16/51) - The Second Major PLO

1. Revoked the feeder and local roads established by PLO 601. -

2. Continued 300 feet each side of the centerline withdrawal
for Alaska Highway and 150 feet each side of centerline of
the other specified highways adding 3 additional highways.
'a.  Added highways:

1. Seward to Anchorage Highway (excluding part within
forest). )

2. Anchorage-Lake Spenard Highway.



D.

3. Feirbanks-College Highway.

b. Highway identified as "Tok Cut-Off disappeared from
list.

5.0. 2665 (10/16/51) - The Third Mzior Land Order (sometimes

identified as D.0. 2663)

1.

”

-

\n

Issued simultaneous with PLO 757.
Purpose:

a. To fix width of all public highways established or
maintzined under jurisdictiom of DOI.

b. To prescribe a uniforr method of establishing
Rights~of-Way or easements for public highways.

On widths, followed PLO 601 by meintaining the 3 categories
of road widths and by specifically identifying through

roads and feeder roads.

Established rights-of-wav or easements, instead of
withdrawal, for feeder and local roads.

Applied established widths to new roads when survey stakes
set and proper notice posted along route.

Two zzmendments to S.0. 26545.

a. #] reduced widch of Lake Otis Road to 30 feet each
side of centerline.

b. #1 changed some feeders to through roads.

PLO 1613 (April 7, 1958) - The Fourth and Final Major Land Order

1.

2.

In the Act of August 1, 1956, 43 USC 97la-d (70 Stat. 898)

Congress provided:
-

a. Authority for the Secretary of the Interior to replace
existing highway withdrawals with easements.

b. Authority to dispose of the land in the revoked highway
withdrawals subject ot a highway easement.

- C. A preference right to adjoining landowners and entrymen

to .acquire the land in the revoked highway withdrawals.

d. Implemented by PLO 1613 - the longest and most cémplex
of the PLOs. : ‘

PLO 1613 revoked PLO 601 as modified by PLO 757 and removed
the withdrawal and reservation status of the through roads
listed in PLO 757.



PLO 1613 established an easement 150 feet each side of the
centerline for the through roads identified in PLO 757.

a. This reduced width of Alaska Highwav from 600 feet to
300 feert.

b. Left unchanged the widths of the other through roads.

Only roads affecred by PLO 1613 were through roads listed
in PLO 601 as modified by PLO 757, in specific:

a. Alaska Highway.
b. Richardson Highway.
c. Glenn (0ld) Highway.

d. Haines Highway.

e, Seward-Anchorage Highway (excluding portioms within

Chugach Nationzl Forest which was not under DOI juris-
diction).

rh

Anchorage-Lake Spenard Highway.
g. Fairbanks-Collegée Highway.

The through roads identified omly by S.0. 26635 and all feeder
and local roads were already only easements, mot withdrawzais

or reservations, and did not come within scope of the Act of

August 1, 1956, 43 USC 67la-d or PLO 1613 (in other words, no
revoked withdrawals to dispose of).

PLO 1613 gave adjoining landowmers a preference right to
purchase land, generally just to the centerline of highway,
subject to a 150 foot highway easement.

PLO 1613 gave holders of pending entries the right to amend
their entry to include the revoked withdrawal, subject to the
highway easement. ?

Future entries and disposals were to include the highway
easemernt.

Public sale of unsold lands, those adjoining private lands
or entries, was authorized as long as preference right
holder given reascnable notice.

©a. Not aware that this was ever done.
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3.

A Tecent opinion from our office also concluded that use
of a highway easement for private 'access went beyond the

general highway purposes and was a trespass to the under-
lying Native allotment: :

a. This was in context of an FAS grant and not a PLO
road.

b. No prec. on this point.

Disagreement whether Federazl or State law determines this
issue.

a. Our present thinking is that it is determined by Federzl
law since the road was established under Federal law.
See, U.S5. v Gates of the Mt. Lskeshore Homes, 732 F.2d
1411 (9th AK 1584),

Native Allotments

Subject to comveyed omnibus roads.

If allottees use and occupancy predates road it is possible
to sue to set aside that part of the QCD to the State.

a. 6 year stat. of limitations does not bar suit to
recover Indian lands.

PLO 1613 - see supra for discussion of problems.



Iv.

C.

a. No specific legal description or set widch was given
for any of the roads.

Best description of PLO roads - State of Alaska v. Alaska Land
Title Association. 667 P.2d 714 (AK 1983).

Existing Legal Problems

A.

Widths of road

1. Federal view is that this is determined by the old PLOs -
which are basically PLO 1613 and S.0. 2665 but cam be
PLOs 601 or 757 depending on time of entry or patent.

2. Feds zgree with State Supreme Court that PLO widths don't
attach valid existing rights in existence at time PLOs
issued.

Fee verse Right-of-Way - disagreement whnether Omnibus Act QCD
conveyed a fee interest or less than fee interesrt.

1. Consistent position of DOI has been that a less than fee
easement was conveyed.

2. The intent of PLO 1613 in 1958 was to finally make all
Toads in Alaska easements; S$.0. 2665 had already done this
in 1931 for everyvthing other than specifically listed
through roads.

3.  Applicable rule of comstruction is to construe a patent
from the U.S., where no compensation is paid, as narrowly
as possible ‘'so that nothing passes unless it is explicitly
cenveyed.

Unbuild segments of roads

1. It is our position that a road had to either have been in
existence or properly marked and posted as required by
S.0. 2665 on June .30, 1959 or it was not included in QCD
to State. '
K]
2. The practical problem affecting a few roads is proving
exactly when a road was built or marked.

3. State Supreme Court decisions seem to agree with this
analysis.

Use of Highway Easements

1. . Must be-for highway purpcses.

2. Not pipelines, electric or telephone lines 2s those uses
were not part of the DOI easements transferred to DOC and

finally to the State; such uses where accommodated by
separate PLOs.



10. Problems with PLO 1613:

a. Biggest problem arises from an administrative delay
of 15 or more years in acting on aplications to ‘
purchase revoked highway reservations.

1. By a formal legal opinion BLM was advised that
an applicant who had paid the apvraised purchase
price had vestad a2 right to a patent from the
BIM and that the patent must be issued to the
applicant even if the applicant was no longer the
adjoining owner.

2. Approximarely 80 such potential cases identified.

3. © BIM adjudication of the old applications has
resulted in zbout 15 appeals.

4, Whether the land within the revoked highway
reservatioa passed to the purchaser of the adjoin-
ing land depends entirely on the transaction
between the private parties.

b. This problem only has practical ramifications where the
State also vacates all or part of the highway easement
transferred to it as it did with the 0l1d Glemnn Highway
where the easement was reduced from 150 to 100 feet
each side of the centerline (hence opening the door
to development of a 50 foot wide piece of land).

c. PLO 1613 purchase rights are still outstanding and to
solve the problem this office has recommended revoca-
tion of PLO 1613 with a one year deadline for filing
all PLO 1613 purchase applications. '

III. End of DOI Jurisdiction

A. Transfer to Department of Coﬁmerce
1. By an Act of August 27, 1958 Congvess tramnsferred authority
‘0of Secretary of the Interior over Alaska Roads to, Secretary
of Commerce (23 USC 119 (1958)) (this was same comprehensive
act 'that established TAS).
B. Transfer to 'State of Alaska
1. Seétion 21a of Alaska Ommibus Act of Jume 25, 1959 (73 Start.
145) required transfer of the road system from the Secretary
of Commerce to the State of Alaska.
2. On Jume 30, 1959, the Department of Commerce issued a QCD

for.all of its lands or interests in lands in 176 pages of
highways described by FAS numbers and a brief description
of where the roads started and ended.



PUBLIC LAW 86-767 August 27, 1958

Section 119 transferred the administrative functions pertaining to the

construction, repair and maintenance of the Alaskan highways from the

Secretary of Interior to the Secretary of Commerce.

ALASKA OMNIBUS ACT

Repealed Section 119 above and the Act of June 30, 1932.

IN SUMMARY

RESERVED AS EASEMENTS OR RIGHTS-QOF-WAY FOR THROUGH ROADS

UNDER S.0. 2665

150" each side of center line

(fee title to be conveyed up to center line of road)

Fairbanks-International Airport Rd.
Anchorage-Fourth Avenue-Post Rd.
Anchorage International Airport Rd.
Copper River Hwy.

Fairbanks-Nenana Hwy.

Denali Hwy.

Sterling Hwy.

Kenal Spur from Mile 9 - Mile 14
Palmer-WasiTla-wil idG"'R"d”;“)

Steese Hoy  ————__/

RIGHTS-OF-WAY OR EASEMENTS ESTABLISHED UNDER 5.0. 2665

FEEDER ROADS

100' each side of center line

(fee title to be conveyed up to center line of road)

Abbert Rd. (Kodiak)

Edgerton Cutoff

Elliot Hwy.

Seward Peninsula Tram Rd.

Taylor Highway .

Northway Junction to Airport Road
Palmer-Matanuska-Wasilla Rd.

Glenn Hwy. Junction-Fishhook-Wasilla-Knik Rd.
Slana-Nabesna Rd.



Central-Circle Hot Springs-Portage Creek Rd.
lanley Hot Springs-Eureka Rd.
North Park Boundary-Kantishna Rd.
Sterling Landing-Ophir Rd.
.Iditarod-Flat Rd. -
DillinghamWood River Rd.
Ruby-Long-Poorman Rd.
Neme—Council Rd.

Nome-Bessie Rd.

Kenai Spur from Mile 14 - Mile 31
Nome-Kougarok Rd.

Nome-Tel ler Rd.

LOCAL ROADS

50! each side of center line

(fee title to be conveyed up to center line
of road)

All roads not classified as “thro‘ugh“ or "feeder".

NOTE: S.0. 2665 was revoked June 3, 1966 - strictly a housekeeping function.

Easements were established - does the date of revocation also revoke
all the easements? We don't think - see PIO 757.

FASEMENTS (R RIGHIS-OF-WAY UNDER PIO 1613

(fee title of lands to be conveyed
to centerline of road)

THROUGH ROADS

150" each side of the centerline

Alaska Hwy
Richardson Hwy

Glenn Hwy

Haines Hwy
Seward-Anchorage Hwy

Anchorage-Spenard Hwy

.963*P, Johnson*wc*9/9/83
WACH18 / j



