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As we discussed I have been asked by Juneau — ite an
Attorney General opinion in response to Mike Davis' request to
Ron Lorensen regarding the width of the Fairbanks-Nenana Road.

I have reviewed the Borough's position in the December
10, 1986 “Staff Report Platting Board” memo, regarding merger of
the dominant and servient estates. If DOT & PF and DNR are
considered legally the same "person", or if the State of Alaska
in general rather than the DOT & PF held title to the PLO right
of way on the state's behalf, the Borough's position would be
correct.

Although the Commerce Deed itself is to the “State of
Alaska," rather to than a specific department, under Alaska law,
DNR and DOT & PF are each recognized as having the power to hold
title to land. As argument could be made that DOT & PF as ad-
ministrator of all roads received title to the PLO right of way
from the Department of Commerce and that therefore DNR had no
power to convey DOT & PF's interest. (The patent issued by DNR
has the legal effect of a quitclaim deed, rather than a warranty
of title.) However this argument would, I believe, be viewed by
a court with some skepticism, given the fact that most members of
the public would probably assume that a deed from the state con-
veyed all the state's interest.

‘The State of Alaska has always taken the position that
the Commerce deed transferred to the state, all the federal
government's interest in the roadg. {See McGee Attarney General
Opinion dated May 20, 1985.) BLM has over the years disputed
this analysis arguing that the Department of Commerce held anly
an easement for the road use, and therefore could not convey a
broader interast, i.@. the fee simple or the right to permit en-
ereachments which BLM claims are rights it held as the primarycustodian of federal lands. If in this case the state were to
adapt an argument similar to BLM's. argument i.e. that one
department cannot convey another department's “interest, as an
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official Attorney General opinion, that could be used against the
state later by the BLM.

I have not done sufficient research to tell you exactly
which position I would take in a formal Attorney General opinion,
however there would be strong policy reasons for concluding that
DNR did give up all the state's rights to the 100 feet in ques-
tion, when it patented the property to the Borough. It is my
recommendation that unless this particular 100 feet is of great
practical importance to DOT & PF, the state avoid this issue by
DOT & PF's vacation of the 100 feet in question. However if you
would prefer that more legal research be done before DOT & PF
makes that decision, or that the matter be decided by a formal
Attorney General opinion or ultimately by the court's if the At-
torney General opinion is that DOT & PF still owns the 300 foot
right of way, I am prepared to do more research. (Given our
current understaffing other projects may be delayed if I givethis matter priority, as instructed by Juneau.) Please let me
know DOT & PF's decision as soon-as possible.
LLW/dat
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DPOs ent STAFF REPORT

Opposed: PLATTING BOARD
avor: RP 040.87
Undeliverab le.

Location Old Woog Road

Lega] Description. Lots 44 and B
T. ] S., R,

Specific Request To resubdivide two |

WO lots of 1.26 ang

Applicant Bonnie F. Frie Iman
P.O. Box 81110

Fairbanks, AK 99708

Owner ; Same

Surveyor Stutzmann Engine
P.O. Box 1429

Fairbanks, AK 99797

Adjacent Subdivisions Ester Estates

Adjoining Parce] Sizes Range From 2.3 to 40 acres

Existing Land Use 2 SFR and shed on Proposed north lot
Proposed South lot Vacant

Current Zoning: Unrestricteg Use ~ yy

Comprehensive Plan: Outskirt Area ~
Primarily open Space

and residentia} use

Soils Predominantly Fairbanks STIt loam

Flood Zone Zone ¢



RP 040-87
December 10, 1986
Page 2

PLO 1613 designated the Fairbanks-Nenana Highway as a “through road" with a 150'
right-of-way both sides of centerline. When the State of Alaska platted the
Ester Heights Subdivision in 1966, only 200' of right-of-way (100' both sides of
centerline) was dedicated for the Fairbanks-Nenana Highway. An examination of
the preliminary file for that subdivision showed no requirement by the Dept of
Highways for more right-of-way.
When the FNSB acquired the Ester Heights Subdivision property from the State in
July 1969, the patent was subject to "platted easements within Ester Heights
Alaska Subdivision, located in Section seven (7), and the Fairbanks-Nenana
Highway right-of-way 200 feet in width." The only other exception made was for
a 100' right-of-way for an electric transmission line.

Staff's position is that the appropriate time for the reservation of the-
right-of-way for the Old Nenana Highway was on the plat of Ester Heights
Subdivision when the State had patent and designated the right-of-way. DOT
asserts that there is more right-of-way than is indicated on the plat and that
the lots are still encumbered by the PLO easement. This position is not
supported by a legal tenet called "merger of dominant and servient estates." a
This principle states that, “When the right to an easement and fee title to the
servient tenement become vested in the same person, the easement is
extinguished, since all rights are merged in the title in fee. Thus, as a
general rule, an easement is extinguished when the ownership of the dominant and
servient tenements becomes vested in the same person."

Recommendation: Staff recommends preliminary approval with the following
conditions:

1 DEC stamp the final plat.
2. GVEA review and comment on the final plat.
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I. Me7A AID . 3&3 Registered Land Surveyor, hereby cartify that I am familiar
with thea above gescribed property and that the tmprovamants located thereon lia wholly
within the propacty lines and do not overlep onto thea proparty ecjacant theteto snd that
Ao improvements on tha edjacant proparty antroach onto the proparty 10 Question and that
there are mo rosdsaya, transmission lines or gather visible aagemanta except se indicatad
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