43 CFR § 2650.4-7 Public easements.

(a) General requirements. (1) Only public easements which are reasonably necessary
to guarantee access to publicly owned lands or major waterways and the other public
uses which are contained in these regulations, or to guarantee international treaty
obligations shall be reserved.

(2) In identifying appropriate public easements assessment shall be made in writing of
the use and purpose to be accommodated.

(3) The primary standard for determining which public easements are reasonably
necessary for access shall be present existing use. However, a public easement may
be reserved absent a demonstration of present existing use only if it is necessary to
guarantee international treaty obligations, if there is no reasonable alternative route or
site available, or if the public easement is for access to an isolated tract or area of
publicly owned land. When adverse impacts on Native culture, lifestyle, and subsistence
needs are likely to occur because of the reservation of a public easement, alternative
routes shall be assessed and reserved where reasonably available. The natural
environment and other relevant factors shall also be considered.

(4) All public easements which are reserved shall be specific as to use, location, and
size. Standard sizes and uses which are delineated in this subsection may be varied
only when justified by special circumstances.

(5) Transportation, communication, and utility easements shall be combined where the
combination of such easements is reasonable considering the primary purposes for
which easement is to be reserved.

(b) Transportation easements. (1) Public easements for transportation purposes which
are reasonably necessary to guarantee the public's ability to reach publicly owned lands
or major waterways may be reserved across lands conveyed to Native corporations.
Such purposes may also include transportation to and from communities, airports,
docks, marine coastline, groups of private holdings sufficient in number to constitute a
public use, and government reservations or installations. Public easements may also be
reserved for railroads. If public easements are to be reserved, they shall:

(i) Be reserved across Native lands only if there is no reasonable alternative route of
transportation across publicly owned lands;

(iif) Be subject only to specific uses and sizes which shall be placed in the appropriate
interim conveyance and patent documents;



(iv) Follow existing routes of travel unless a variance is otherwise justified;

(v) Be reserved for future roads, including railroads and roads for future logging
operations, only if they are site specific and actually planned for construction within 5
years of the date of conveyance,;

(vi) Be reserved in topographically suitable locations whenever the location is not
otherwise determined by an existing route of travel or when there is no existing site;

2) Transportation easements shall be limited to roads and sites which are related to
access. The use of these easements shall be controlled by applicable Federal, State, or
municipal corporation laws or regulations. The uses stated herein will be specified in the
interim conveyance and patent documents as permitted uses of the easement.

(i) The width of a trail easement shall be no more than 25 feet if the uses to be
accommodated are for travel by foot, dogsleds, animals, snowmobiles, two and three-
wheel vehicles, and small all-terrain vehicles (less than 3,000 Ibs. G.V.W.);

(i) The width of a trail easement shall be no more than 50 feet if the uses to be
accommodated are for travel by large all-terrain vehicles (more than 3,000 Ibs. G.V.W.),
track vehicles and 4-wheel drive vehicles, in addition to the uses included under
paragraph (b)(2)(i) of this section;

(i) The width of an existing road easement shall be no more than 60 feet if the uses to
be accommodated are for travel by automobiles or trucks in addition to the uses
included under paragraphs (b)(2) (i) and (ii) of this section. However, if an existing road
is wider than 60 feet, the specific public easement may encompass that wider width. For
proposed roads, including U.S. Forest Service logging roads, the width of the public
easement shall be 100 feet, unless otherwise justified. Prior to construction, trail uses
which are included under paragraphs (b)(2) (i) and (ii) of this section may be permitted if
otherwise justified and may continue if the road is not built. If after the road has been
constructed a lesser width is sufficient to accommodate the road, the Director shall
reduce the size of the easement to that width.

(c) Miscellaneous easements. The public easements referred to in this subsection which
do not fall into the categories above may be reserved in order to continue certain uses
of publicly owned lands and major waterways. These public easements shall be limited
in number. The identification and size of these public easements may vary from place to
place depending upon particular circumstances. When not controlled by applicable law
or regulation, size shall not exceed that which is reasonably necessary for the purposes
of the identified easement. Miscellaneous easements may be reserved for the following
purposes:



(1) Public easements which are for utility purposes (e.g., water, electricity,
communications, oil, gas, and sewage) may be reserved and shall be based upon
present existing use. Future easements for these purposes may also be reserved, but
only if they are site specific and actually planned for construction within 5 years of the
date of conveyance;

(d) Conveyance provisions. (1) Public easement provisions shall be placed in interim
conveyances and patents.

(2) Permissible uses of a specific easement shall be listed in the appropriate
conveyance document. The conveyance documents shall include a general provision
which states that uses which are not specifically listed are prohibited.

(3) The easements shall be identified on appropriate maps which shall be part of the
pertinent interim conveyance and patent.

(4) All public easement shall be reserved to the United States and subject, as
appropriate, to further Federal, State, or municipal corporation regulation.

(5) All conveyance documents shall contain a general provision which states that
pursuant to section 17(b)(2) of the Act, any valid existing right recognized by the Act
shall continue to have whatever right of access as is now provided for under existing
law.
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