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Alaska Native Claims Settlement Act (ANC-
SA) brought action for injunctive and declar-
atory relief against owner of sub-surface es-
tate in portion of corporation’s land on island,
alleging that owner was required to obtain
village corporation’s permission before re-

moving sand and gravel. The United States
District. Court for the District. of Alaska, H.
Russel Holland, J., dismissed action. Village
corporation appealed. The Court of Appeals,
O’Scannlain, Circuit Judge, held that: (1) de-
veloper of sub-surface estate was required to

get village corporation’s consent only if land
to be mined was within boundaries of native
village as defined by occupancy rather than
historical use, and (2) village did not occupy
island, and owner thus was not required to
obtain its consent.

Affirmed.

1. Statutes 212.6
When construing statutory language,

Court of Appeals assumes that the legislative
purpose is expressed by the ordinary mean-
ing of the words used.

2. Statutes €=205
Because words can have alternative

meanings depending on context, Court of
Appeals interprets statutes not by viewing
individual words in isolation, but rather by
reading the relevant statutory provisions as a
whole.

3. Indians €6(2)
Although some ambiguous statutory pro-

visions should be interpreted to the benefit of
Indian tribes, such canon can have no appli-
cation to a case in which rights of tribes are
in conflict with one another.

4. Indians 6(2)
Action by village corporation organized

pursuant to Alaska Native Claims Settlement
Act (ANCSA), against owner of sand and

gravel operation who had received sub-sur-
face estate in village corporation’s land from
regional corporation, involved rights of tribes
in conflict. with each other, and, thus, canon
requiring construction of some statutes in
favor of Native Americans was inapplicable;
although owner was non-Native, judgment
against him would also curtail rights of Na-
tive-owned regional corporations. Alaska

Native Claims Settlement Act, § 2 et seq., 43
US.C.A. § 1601 et seq.

5. Indians ¢=6(2)
“Lands within the boundaries of any Na-

tive village,” as used in section of Alaska
Native Claims Settlement Act (ANCSA) pro-
viding that the right to develop subsurface
estate in such lands was subject to consent of
village corporation, consisted of land within
boundaries of native village as defined by
occupancy rather than historical use, not of
all lands patented to village corporation un-
der ANCSA. Alaska Native Claims Settle-
ment Act, § 14(f), 43 U.S.C.A. § 1613(f).

See publication Words and Phrases
for other judicial constructions and def-
initions.

6. Indians €6(2)
Because Secretary of the Interior bears

the principal responsibility for administering
Alaska Native Claims Settlement Act (ANC-
SA), his interpretations of ANCSA are enti-
tled to great weight upon judicial review.
Alaska Native Claims Settlement Act, § 2 et
seq., 43 U.S.C.A. § 1601 et seq.

7. Indians ¢6(2)
Court of Appeals may not simply impose

its own construction on Alaska Native Claims
Settlement Act (ANCSA) without regard to

re ions promulgated by Secretary of the
Interior. Alaska Native Claims Settlement
Act, § 2 et seq., 48 U.S.C.A. § 1601 et seq.

8. Indians ¢=6(2)
In interpreting Alaska Native Claims

Settlement Act (ANCSA), Court of Appeals
must defer to Secretary of the Interior un-
less his interpretation is inconsistentwith the
unambiguously expressed intent of Congress
or is otherwise unreasonable. Alaska Native
Claims Settlement Act, § 2 et seq., 43
US.CA. § 1601 et seq.

9. Statutes €=219(1)
Court need not conclude that an agency

construction was the only one it permissibly
could have adopted to uphold the construc-
tion, or even the reading the court would
have reached if the question initially had
arisen in a judicial proceeding; instead, court
simply asks whether it is compelled to reject
agency's construction.
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10. Statutes €=212.6
In the absence of an indication to the

contrary, words in a statute are assumed to
bear their ordinary, contemporary, common
meaning.

11. Statutes €=219%(1)

Agency’s interpretation of a statute need
not be flawless to be reasonable.

12. Statutes €-217.4
Use of legislative history as a tool for

statutory interpretation suffers from a host
of infirmities, in that it not only is not passed
by both houses of Congress and signed into
law by the President, but it also need not be
written with the same care, or scrutinized by
those skeptical of the statute with the same
care, as statutory language; reliance on such
history is particularly suspect when it is in-
consistent with the ordinary understanding
of the words in the statute and an otherwise
reasonable agency interpretation.

13. Indians €16.10(1)
Native village did not occupy island on

which owner of sub-surface estate wished to
mine sand and gravel pursuant to grant from
regional corporation, and such mining thus
was not subject to consent of village corpora-
tion organized by village pursuant to Alaska
Native Claims Settlement Act (ANCSA); vil-
lage’s application for land benefits pursuant
to ANCSA stated that village, as defined by
occupancy structures, existed on townships
not located on island, and village corporation
did not suggest that village had since ex-
panded. Alaska Native Claims Settlement
Act, § 14, 48 US.C.A. § 1613(f).

Robert L. Breckberg (argued), Edgar Paul
Boyko & Associates, Anchorage, Alaska, for
the plaintiff-appellant.
Michael J. Schneider (argued), Law Offices

of Michael J. Schneider, Anchorage, Alaska,
for the defendant-appellee.

1. A “Regional Corporation” is defined as “an
Alaska Native Regional Corporation established
under the laws of the State of Alaska in accor-
dance with the provisions of this chapter.” 43
U.S.C.§ 1602(g).

2. A “Village Corporation” is “an Alaska Native
Village Corporation organized under the laws of
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Robert H. Hume, Jr., Copeland, Landye,
Bennett and Wolf, Anchorage, Alaska, for
Ouzinkie Native Corporation, Natives of
Kodiak, Inc., and Yak-Tat Kwaan, Inc., amici
curiae.

Philip Blumstein, Birch, Horton, Bittner
and Cherot, Anchorage, Alaska, for Chugach
Alaska Corporation, amicus curiae.

On Appeal from the United States District
Court for the District of Alaska; H. Russel
Holland, District Judge, presiding. D.C. No.
CV-96-00361—HRH.

Before: FARRIS, O’SCANNLAIN, and
MICHAEL DALY HAWKINS, Circuit
Judges.

O’SCANNLAIN, Circuit Judge:
We must determine whether a “Village

Corporation” may prevent a “Regional Cor-
poration” from authorizing sand-and-gravel
mining near Kodiak under the Alaska Native
Claims Settlement Act.

I
In 1971, Congress enacted the Alaska Na-

tive Claims Settlement Act (““ANCSA”), see
Act of December 18, 1971, Pub.L. No. 92-
208, 85 Stat. 688 (codified at 43 U.S.C.
§ 1601-1629a), a “legislative compromise”
designed to resolve land disputes between
the federal government, the state of Alaska,
Alaskan Natives, and non-native settlers.
City ofKetchikan v. Cape Fox Corp., 85 F.3d
1381, 1383 (9th Cir.1996). Under this com-
promise, Alaskan Natives received, in ex-
change for the extinction of all claims of
aboriginal title, approximately forty-four mil-
lion acres of land and nearly $1 billion in
federal funds. See 43 U.S.C. §§ 1605, 1607,
1613. Much of this land was distributed in
fee simple to “Regional Corporations”! and
to “Village Corporations.” ANCSA divided
the state of Alaska into twelve geographic
regions, each with a Native-owned Regional

the State of Alaska as a business for profit or
nonprofit corporation to hold, invest, manage
and/or distribute lands, property, funds, and oth-
er rights and assets for and on behalf of a Native
village in accordance with the terms of this chap-
ter.” 43 U.S.C. § 1602()).
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Corporation. See 43 U.S.C. § 1606(a).
Within these twelve regions are many vil-
lages represented by Village Corporations,
over 200 in total. See 43 U.S.C. § 1607.

Unfortunately, through the years, the Re-
gional and Village Corporations have often
found themselves in court as adversaries.
See, e.g., Koniag, Inc. v. Koncor Forest Re-
source, 39 F.3d 991 (9th Cir.1994); Tyonek
Native Corp. v. Cook Inlet Region, Inc., 853
F.2d 727 (9th Cir.1988). The litigation has
had much to do with the fact that twenty-two
million acres of ANCSA land are “dually
owned”: The surface estate belongs to the
Village Corporations, and the subsurface es-
tate to the Regional Corporations. See 43
U.S.C. §§ 1611, 1613. Because of ambigui-
ties in these abutting land rights, controver-
sies have arisen.

This case is yet another chapter in the
ongoing saga that pits surface-estate owner
against subsurface-estate owner. In 1974,
the Department of the Interior certified
Leisnoi, Inc., as a Village Corporation for the
Native village ofWoody Island. Leisnoi thus
became eligible to select over 115,000 acres
of land, which it would hold and manage on
behalf of the Native village ofWoody Island.
See 43 U.S.C. §§ 1611, 1613. In its applica-
tion for land benefits, Leisnoi indicated that
the Native village was located within two
townships on the historic, western side of
Woody Island. Generally, a Village Corpora-
tion like Leisnoi is allowed to select “all of
the township or townships in which any part
of the village is located, plus an area that will
make the total selection equal to” its allotted
acreage. 43 U.S.C. § 1611(a)(1) (emphasis
added). Leisnoi selected some land on

Woody Island, as well as some land on Kod-
jak Island and Long Island.* As explained
above, Leisnoi’s interest in this land is only
in the surface estate.

The Regional Corporation of Koniag re-
ceived the subsurface estate in the land that

3. Unfortunately, Leisnoi could not obtain the
land on the western side of Woody Island be-
cause of an exception to the general land-selec-
tion process. Under 43 C.F.R. 2650.6, Village
Corporations may not “select lands which are
within 2 miles from the boundary of any home
rule or first-class city." Because the western
side ofWoody Island lay within two miles of the

Leisnoi selected on Kodiak Island. This land
is located near Kalsin Bay, some twelve miles
and a channel ofwater away from the physi-
cal structures that identify the Village of
Woody Island. Pursuant to a quitclaim deed,
Koniag transferred sand-and-gravel rights in
a portion of this land to Omar Stratman, who
has thus stepped into Koniag’s shoes for
purposes of this appeal. Leisnoi and Strat-
man are avowed enemies who have found
themselves in court on many occasions over
the past twenty years. See Leisnoi, Inc. v.
Stratman, 835 P.2d 1202, 1214 (Alaska 1992)
(summarizing litigation between the two).
The dispute in this case arises from Strat-
man’s mining activity on this “dually owned”
land on Kodiak Island. Since July 1996,
Stratman has been extracting gravel from his
subsurface estate. As one might imagine,
such operation can damage the surface es-
tate, see Chugach Natives, Inc. v. Doyon,
Ltd, 588 F.2d 723, 732 (9th Cir.1978), and
destroy artifacts buried in the ground.
Wishing to prevent these deleterious effects,
Leisnoi asserted that Stratman must obtain
its consent before proceeding. Not surpris-
ingly, Stratman disagreed.
Seeking injunctive and declaratory relief,

Leisnoi filed suit in federal district court.
Stratman responded by moving to dismiss
the case under Rule 12(b)(6) or, in the alter-
native, for summary judgment. The district
court granted the motion to dismiss.‘ Ac-
cording to the court, under ANCSA, a sub-
surface-estate owner (such as Stratman)
needs to obtain the consent of a Village
Corporation (such as Leisnoi) only when he
wishes to mine lands “within the boundaries
of a[ ] Native village.” Lezsnoi, Inc. v. Strat-
man, No. A96-0361-CV, at 16 (D. Alaska Jul.
3, 1997) (quoting 43 U.S.C. § 1613(f) (internal
quotation marks omitted)). As the district
court saw it, Kodiak Island was simply not
within the “boundaries” of the Native village
ofWoody Island.
Leisnoi timely appealed.5

home rule city of Kodiak, the land was unavail-
able to Leisnoi.

4. The court also dismissed Leisnoi’s petition for
a preliminary injunction as moot.

5. Leisnoi had also brought claims under the Ar-
chaeological Resources Protection Act, 16 U.S.C.
§ 470aa, and the National Environmental Policy
Act, 42 U.S.C. § 4332. The district court dis-
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II
Leisnoi contends that the district court

misconstrued the section of ANCSA that
vests in Village Corporations the power to
withhold consent from, and thereby to pre-
clude, mining operations. Section 14(f) of
ANCSA provides that the right “to explore,
develop, or remove minerals from the sub-
surface estate in the lands within the bound-
aries of any Native village shall be subject
to the consent of the Village Corporation.”
43 U.S.C. § 1618(f) (emphasis added). Ac-
cording to Leisnoi, the “lands within the
boundaries of a[ ] Native village” include all
lands patented to the Village Corporation, or
at least all such lands that the Native village
has historically used. Under either interpre-
tation, the lands within the boundaries of the
Village of Woody Island would encompass
that portion of Kodiak Island on which Strat-
man has performed his gravel operation, and
Leisnoi would be entitled to an injunction®
Stratman counters that the boundaries of a
Native village should instead be defined by
physical structures that indicate occupancy.
If his view prevails, then Leisnoi’s consent is
not required, as the Village of Woody Island
has structures only on Woody Island, not on
Kodiak Island.

A
[1-4] When construing statutory lan-

guage, this court assumes “that the legisla-
tive purpose is expressed by the ordinary
meaning of the words used.” Seldovia Na-
tive Ass'n, Inc. v. Lujan, 904 F.2d 1335, 1341

missed these claims as well. Because Leisnoi
has not appealed on these issues, we do not
consider them here.

6. In its complaint, Leisnoi asserted that, as evi-
denced by archeological findings, the Village of
Woody Island historically used this land on Kod-
iak Island. Because we are reviewing a Rule
12(bX6) dismissal, we must accept this allegation
as true. See Warshaw v. Xoma Corp. 74 F.3d
955, 957 (9th Cir.1996).

7. Leisnoi urges the court to rely on another can-
on of statutory construction. According to Leis-
noi, because Congress designed ANCSA for the
benefit of Native Americans, the statute should
be construed in their favor. To be sure, some
ambiguous provisions should be interpreted to
the benefit of Tribes. See, e.g., Alaska Pacific
Fisheries v. United States, 248 U.S. 78, 89, 39
S.Ct. 40, 63 L.Ed. 138 (1918) (noting “general
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(1990) (quoting Richards v. United States,
369 U.S. 1, 9, 82 S.Ct. 585, 7 L.Ed.2d 492
(1962) (internal quotation marks omitted)).
Of course, because words can have alterna-
tive meanings depending on context, we in-
terpret statutes, not by viewing individual
words in isolation, but rather by “reading the
relevant statutory provisions as a whole.”
City of Ketchikan, 85 F.3d at 1385 (internal
quotation and citation omitted). We thus
interpret the phrase, “lands within the
boundaries of any Native village,” by looking,
first, to the surrounding words in § 14(f) (the
subsection containing the consent proviso),
and then, to other provisions in ANCSA.’
[5] Section 14(f) reads, in relevant part:
When the Secretary issues a patent to a
Village Corporation for the surface estate
in lands ..., he shall issue to the Regional
Corporation for the region in which the
lands are located a patent to the subsur-
face estate in such lands ...: Provided,
That the right to explore, develop, or re-
move minerals from the subsurface estate
in the lands within the boundaries of any
Native village shall be subject to the con-
sent of the Village Corporation.

43 U.S.C. § 1613(f) (emphasis added). Quite
significantly, the statute expressly contem-
plates two distinct concepts: first, lands “pat-
ent[ed] to a Village Corporation,” and sec-
ond, lands “within the boundaries of af{ ]
Native village.” Jd. Whereas a Village Cor-
poration receives title to all “patent[ed]”
lands, it has the power to prevent mining, by
rule that statutes passed for the benefit of depen-
dent Indian tribes or communities are to be
liberally construed, doubtful expressions being
resolved in favor of the Indians”). However, the
canon can have no application to a case such as
this one, in which the rights of Tribes are in
conflict with one another. Although Leisnoi is
suing Stratman, a non-Native, a judgment
against Stratman would also curtail the rights of
Native-owned Regional Corporations, who have
title to subsurface estates elsewhere in Alaska.
Moreover, we have previously held that this can-
on does not apply to ANCSA. See Seldovia Na-
tive Ass’n, 904 F.2d at 1342; Haynes v. United
States, 891 F.2d 235, 239 (9th Cir.1989). But see
Alaska ex rel. Yukon Flats Sch. Dist. v. Native
Village of Venetie Tribal Gov't, 101 F.3d 1286,
1294 (9th Cir.1996) (applying the canon), rev'd,
Alaska v. Native Village of Venetie Tribal Gov't,— U.S. —, 118 S.Ct. 948, 140 L.Ed.2d 30
(1998).
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withholding consent, only on those lands
“within the boundaries of a{ ] Native village.”
Congress’s use of two distinct phrases

leads us to conclude that two different mean-
ings were intended. See 2A Sutherland,
Statutory Construction § 46.06 (5th ed.
1992 & Supp.1997) (“[W]hen the legislature
uses certain language in one part of the
statute and different language in another, the
court assumes different meanings were in-
tended.”). As the district court noted, “[h]ad
Congress intended the consent term of sub-
section (f) to have general application, it
would have chosen language requiring con-
sent as to all patented lands, not the restric-
tive ‘within the boundaries’ language.” In
other words, if Congress wanted the consent
requirement to apply to all patented lands
instead of a mere subset of those lands, Con-
gress would have simply written the proviso
as follows: “Provided, That the right to ex-
plore, develop, or remove minerals from the
subsurface estate in all lands patented to

any Village Corporation shall be subject to
the consent of the Village Corporation.”
Thus, we agree with the district court that,
because Congress envisioned two different
concepts, the boundaries of the Native village
do not include alJ lands patented to the Vil-
lage Corporation.
Other sections of ANCSA support this con-

struction; they similarly contemplate a dis-
tinction between all lands patented and those
lands within the boundaries of the Native
village. Take, for example, the provision
that makes certain federal land available for
ANCSA patents by withdrawing it from the
pool of land otherwise subject to appropria-
tion under the public-land laws. See 43
U.S.C. § 1610. Significantly, this section
withdraws more than those lands that lie
within the boundaries of the Native villages.
All told, it withdraws:
(A) The lands in each township that en-

closes all or part of any Native village -..;
(B) The lands in each township that is
contiguous to or corners on the township
that encloses all or part of such Native
village; and

(C) The lands in each township that is
contiguous to or corners on a township
containing lands withdrawn by paragraph
(B) of this subsection.

43 U.S.C. § 1610aX1). The Native villages
are located solely in the townships mentioned
in Paragraph (A); no Native village lies with-
in the townships described in Paragraphs (B)
or (C). These additional townships are nev-
ertheless available for patents to Village Cor-
porations. Thus, § 1610 confirms that all
lands “patent[ed]” is a broader concept than
those lands “within the boundaries of [the]
Native village.”
Another example of how ANCSA contem-

plates a distinction between these two con-
cepts is the statutory provision that autho-
rizes Village Corporations to select the land
they want patented to them. See 43 U.S.C.
§ 1611. This section reads in relevant part:
[Tyhe Village Corporation for each Native
village ... shall select ... all of the town-
ship or townships in which any part of the
village is located, plus an area that will
make the total selection equal to the acre-
age to which the village is entitled....

48 U.S.C. § 1611(a)(1) (emphasis added). Of
course, the word “plus” implies that a Village
Corporation is entitled to more area than
those “townships in which any part of the
village is located.” Because a Village Corpo-
ration ends up with more land than that
which underlies the Native village, the lands
patented to a Village Corporation must be
more expansive than the boundaries of the
Native village.

Finally, ANCSA provides that, after a Vil-
lage Corporation selects its land, the Secre-
tary of the Interior shall issue to the corpo-
ration a patent to the surface estate in land,
a portion of which lies outside the Native
village:
The lands patented shall be the lands with-
in the township or townships that enclose
the Native village, and any additional
lands selected by the Village Corporation
from the surrounding townships withdrawn
for the Native village... .

43 U.S.C. § 1613(b). To be sure, this patent
includes more than the lands within the
boundaries of the Native village. Not only
does the total include all land within the
townships enclosing the Native village, but
also “any additional lands” from surrounding
townships.



1068

Thus, the text of ANCSA draws a clear
distinction between the lands patented to the
Village Corporation and the boundaries of
the Native village. The land within the Na-
tive village is a subset of the total patented
lands. Hence, when Congress wrote in
§ 14(f), “[t]hat the right to explore, develop,
or remove minerals from the subsurface es-
tate in the lands within the boundaries of
any Native village shall be subject to the
consent of the Village Corporation,” Con-
gress was not requiring consent for mining in
“all patented lands.” The plain language of
the statute is unambiguous. The district
court was correct to reject Leisnoi’s contrary
construction.

B
This conclusion, however, does not end our

inquiry. We must still determine exactly
where the boundaries lie. Although the pre-
ceding analysis indicates that the boundaries
fall somewhere within the outer limits of the
total patented lands, it does not help us
decide their precise location. Are the bound-
aries marked by the Native village’s histori-
cal use, as Leisnoi contends, or occupancy of
the land, as Stratman contends?

Turning to this question, we learn that a
federal agency has already interpreted the
consent provision in ANCSA § 14(f). See 43
C.F.R. § 2651.2(b)(2). Pursuant to ANCSA
§ 25, which authorizes regulations necessary
for carrying out the Act, see 43 U.S.C.
§ 1624, the Secretary of the Interior has
established requirements that a village must
meet before it can receive ANCSA land ben-
efits. One of the requirements is that the
village must have “an identifiable physical
location evidenced by occupancy consistent
with the Natives’ own cultural patterns and
life style.” 43 C.F.R. § 2651.2(b)(2) (empha-
sis added). The mere existence of an “iden-
tifiable physical location” requirement is un-
remarkable; the statute itself anticipates
each Native village will have a recognizable
geographic location. See e.g. 43 U.S.C.
§ 1610(a)(1)(A) (withdrawing from public ap-
propriation those “lands in each township
that encloses all or part of any Native vil-
lage”); 43 U.S.C. § 1611(a)(1) (permitting
Village Corporation to select land from “the
township or townships in which any part of
the village is located”). What is relevant to
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this appeal, we think, is how the Secretary
determines this location. The Secretary
identifies a Native village by looking for “evi-
dence[ ][of] occupancy consistent with the
Natives’ own cultural patterns and life style.”
48 C.F.R. § 2651.2(b)(2) (emphasis added).
Thus, in the Secretary’s view, the “bound-
aries of a[ ] Native village” are defined by
reference to this physical evidence of occu-
pancy.

[6-8] Because the Secretary of the Inte-
rior bears “[t]he principal responsibility for
administering [ANCSA],” his interpretations
are entitled to “great weight” upon judicial
review. Doyon, Lid. v. Bristol Bay Native
Corp., 569 F.2d 491, 496 (9th Cir.1978); see
also Seldovia Native Ass’n, 904 F.2d at 1342
(“[Aln administrative agency’s interpretation
of a statute it is charged with administering
is accorded substantial deference.”). We
may not “simply impose [our] own construc-
tion on the statute” without regard to the
Secretary's regulations. Chevron, U.S.A.,
Ine. v. Natural Resources Defense Council,
467 U.S. 837, 843, 104 S.Ct. 2778, 81 L.Ed.2d
694 (1984). Rather, we must defer to the
Secretary unless his interpretation is incon-
sistent with the “unambiguously expressed
intent of Congress” or is otherwise unreason-
able. Jd. at 842-43, 104 S.Ct. 2778.

1

Leisnoi contends that identifying the
boundaries of a Native village by means of
occupancy, as the Secretary has done, is
indeed inconsistent with express congression-
al intent. According to Leisnoi, Congress
provided a definition of “Native village” that
unambiguously requires boundaries to be de-
termined by the Tribe’s historical use—not
its occupancy—of the land:
“Native village” means any tribe, band,
clan, group, village, community, or associ-
ation in Alaska listed in sections 1610 and
1615 of this title, or which meets the re-
quirements of this chapter, and which the
Secretary determines was ... composed of
twenty-five or more Natives.

43 U.S.C. § 1602(c) (emphasis added). Leis-
noi argues that, because Congress used
words such as “tribe, band, clan, group, vil-
lage, community, [and] association,” Con-
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gress must have intended an expansive defi-
nition of “Native village,” one which extends
to the Natives’ “entire community.” From
this premise, Leisnoi jumps to the conclusion
that courts should define the “boundaries of
a[ ] Native village” by referencing the areas
in which the Natives historically hunted,
fished, hiked, and camped.
We do not dispute Leisnoi’s premise. At

the risk of belaboring the obvious, the simple
fact that Congress included “community” in
its list of words defining a “Native village”
indicates that the boundaries of the village
extend over the “entire community.” None-
theless, there is a fatal flaw in Leisnoi’s
reasoning: the conclusion simply does not
follow from the premise. There is no reason
to believe that “community” must be defined
by hiking and fishing instead of by occupan-
cy. Indeed, the ordinary understanding of
the word “community” might suggest that
the opposite is true. Commonly defined, a
“community” is a “people with common inter-
ests living in a particular area.” Webster's
Ninth New Collegiate Dictionary 267 (1986)
(emphasis added). Hence, contrary to Leis-
noi’s contention, ANCSA’s definition of “Na-
tive village” is not evidence of congressional
intent to determine boundaries by means of
historical use; indeed, the definition may ac-

tually support the Secretary’s understanding.

2

[9] We thus inquire whether the Secre-
tary’s interpretation is otherwise “reason-
able.” See Chevron, 467 U.S. at 843-44, 104
S.Ct. 2778; Seldovia Native Ass’n, 904 F.2d
at 1342. “The court need not conclude that
the agency construction was the only one it
permissibly could have adopted to uphold the
construction, or even the reading the court
would have reached if the question initially
had arisen in a judicial proceeding.” Chev-
ron, 467 U.S. at 843 n. 11, 104 S.Ct. 2778.
Instead, we simply ask whether we are
“compell[ed]’ to reject the Secretary’s con-
struction. See Alaska Wildlife Alliance v.

Jensen, 108 F.3d 1065, 1070 (9th Cir.1997)
(internal quotations and citation omitted).

[10] In this case, we are certainly not so
compelled. ANCSA expressly contemplates
that a Native village has a geographic “lo-
eat{ion].” See 43 U.S.C. § 1611(a)(1) (autho-
rizing selection of land in “all of the town-

ship or townships in which any part of the
village is located”); ef 43 U.S.C. § 1613(b)
(“The lands patented shall be the lands with-
in the township or townships that enclose
the Native village, and any additional lands
selected by the Village Corporation from the
surrounding townships ”) In everyday
usage, the “location” of a town, city, or vil-
lage is “a position or site occupied or avail-
able for occupancy or marked by some dis-
tinguishing feature.” Webster's Ninth New
Collegiate Dictionary 701 (1986) (emphasis
added); see also Webster’s Third New Inter-
national Dictionary 1327 (1986) (defining
“location” as “a position or site occupied or
available for occupancy (as by a building)
or marked by some distinguishing feature”)
(emphasis added). Recognizing this ordi-
nary understanding of the word “location,”
which is substantially identical to the Secre-
tary’s understanding, we would be hard
pressed to say that the Secretary was unrea-
sonable. Indeed, “[iIn the absence of an
indication to the contrary, words in a statute
are assumed to bear their ‘ordinary, contem-
porary, common meaning.” Walters v.

Metropolitan Educ. Enters., Inc., 519 U.S.
202, 117 S.Ct. 660, 664, 136 L.Ed2d 644
(1997) (quoting Pioneer Inv. Servs. Co. v.
Brunswick Assocs. Lid. Partnership, 507
U.S. 380, 388, 113 S.Ct. 1489, 123 L.Ed.2d 74
(1993)). Without a contrary statutory defini-
tion to unsettle this assumption, the Secre-
tary did not make an unreasonable choice by
following the ordinary understanding of the
word “location.” Cf Louisiana—Pacific
Corp. v. ASARCO Inc., 24 F.3d 1565, 1574
(9th Cir.1994) (“The reasonableness of this
interpretation is demonstrated by our analy-
sis ofwhat we have concluded to be the plain
meaning of the statute.”).

Admittedly, in ANCSA, Congress may not
have “directly addressed the precise ques-
tion” of whether boundaries should be de-
fined by occupancy or historical use; Con-
gress’s use of the word “locat[ion]” may be
too casual to constitute an “unambiguous[ ]
express[ion]” of intent, as required to disre-
gard an agency interpretation. Chevron, 467
USS. at 848, 104 S.Ct. 2778 (emphasis added).
However, the commonly understood meaning
of the word is indeed enough to render the
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Secretary's regulation “a permissible con-
struction of the statute.” Id.

Leisnoi nevertheless challenges this inter-
pretation as unreasonable for three reasons.
First, Leisnoi argues, demarcating bound-
aries by means of occupancy would render
nugatory the consent provision insofar as the
Native village of Woody Island is concerned.
In other words, according to Leisnoi, if we
adopt the Secretary’s interpretation, the Na-
tive village of Woody Island would have no

power to withhold consent and to preclude
mining on any land. Leisnoi does not own
the surface estate of the land on which the
village’s structures and dwellings are located;
Leisnoi could not receive patents to such land
because it lies within two miles of a “home
rule” city, the City of Kodiak. 43 C.F.R.
§ 2650.6(a) (“Notwithstanding any other pro-
visions of the act, no village or regional cor-
poration may select lands which are within 2
miles from the boundary of any home rule or
first-class city ”) Therefore, its argu-
ment goes, if Village Corporations may with-
hold consent only when they own the under-
lying surface estate, Leisnoi would have no
power to withhold consent over any land.

[11] We need not decide whether Leis-
noi’s presumption—that the consent power is
limited to land which the Village Corporation
owns (as well as occupies)—is correct. As-
suming it to be true, we hold that the Secre-
tary’s construction, which is consistent with if
not recommended by the plain meaning of
ANCSA, is nevertheless reasonable. Our
conclusion might lead to perceived unfairness
in a few rare situations, such as this one, but
perfection is not to be expected from a statu-
tory scheme such as ANCSA, which attempts
to settle land claims in over 200 villages
across the largest state in our Union. More-
over, under Chevron, an agency’s interpreta-
tion of a statute need not be flawless to be
reasonable. See San BernardinoMountains
Community Hosp. Dist. v. Secretary of
Health and Human Servs., 63 F.3d 882, 889
(9th Cir.1995); see also Appalachian Region-
al Healthcare, Inc. v. Shalala, 131 F.3d 1050,
1054 (D.C.Cir.1997) (Sentelle, J., dissenting)
(“We are all in agreement that to survive the
two-step analysis drawn from [Chevron ], the
Board’s ruling ... need not be perfect, or
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even the best, but only reasonable.”). We
therefore reject Leisnoi’s first argument.

b

[12] Leisnoi’s second argument is that
the Secretary’s interpretation is inconsistent
with legislative history. We disagree. The
passage Leisnoi cites, an excerpt of a House
Report, is inconclusive:

Section 14(f) of the Settlement Act pro-
vides that the right to explore, develop, or
remove minerals from the subsurface es-
tate in the lands within the boundaries of
any Native village are to be subject to the
consent of the Village Corporation. This
provision provides protection to villages
from a precipitate decision by Regional
Corporations to develop the subsurface es-
tate. This provision seeks to avoid poten-
tial conflicts between villages which are
holders of the surface estate and which
may be made concerned with preserving
the use of the land in accordancewith
traditional local life-styles and subsistence
economy and Regional Corporations which
are holders of the subsurface estate and
which may have as their focus the genera-
tion of revenues from the land.

H. Rep. No. 94-729, at 26 (1975), reprinted
in 1975 U.S.C.C.A.N. 2376, 2393 (emphasis
added). As this court has emphasized, the
use of legislative history as a tool for statuto-
ry interpretation suffers from a host of infir-
mities: not only is legislative history “not
passed by both houses of Congress and
signed into law by the President,” but it also
“need not. be written with the same care, or
scrutinized by those skeptical of the statute
with the same care, as statutory language.”
See Puerta v. United States 121 F.3d 1338,
1344 (9th Cir.1997); see also Conroy v. Anis-
koff, 507 U.S. 511, 519, 118 S.Ct. 1562, 123
L.Ed.2d 229 (1993) (Scalia, J., concurring in
judgment) (analogizing use of legislative his-
tory to “entering a crowded cocktail party
and looking over the heads of the guests for
one’s friends”). Reliance on such history is
particularly suspect when it is inconsistent
with the ordinary understanding of the words
in the statute and an otherwise reasonable
agency interpretation.
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In any event, the language to which Leis-
noi points is ambiguous and arguably consis-
tent with the Secretary’s interpretation of
the statute. The House Report simply ex-

presses a desire to allow Village Corpora-
tions to “preserv[e] the use of the land in
accordance with traditional local life-styles
and subsistence economy.” The Report does
not identify this land, aside from the fact that
it is “within the boundaries of a[ ] Native
village.” In other words, the Report does
not indicate whether the land referenced is
all land historically used (for fishing, hiking,
ete.) or only land on which occupancy struc-
tures have been built. Because the legisla-
tive history is unclear, it cannot displace the
Secretary’s understanding of the text of the
statute.

c

Finally, Leisnoi contends that the Secre-
tary’s interpretation is in tension with a
“Congressional policy of fostering economic
growth.” In the preamble of the statute,
Congress proclaimed that the ANCSA land
settlement “should be accomplished ... in
conformity with the real economic ... needs
of Natives.” 43 U.S.C. § 1601(b). Leisnoi
asserts in its brief that defining boundaries
by occupancy stifles this policy: Surface es-
tates would “effectively be rendered unmar-
ketable and off-limits to any construction of
homes or improvements, since subsurface
owners could at any time dig out beneath the
foundations of any improvements to exercise
what the district court granted as an unfet-
tered right to extract sand and gravel with-
out notice and consent.” We are unpersuad-
ed for two reasons. First, we do not reach
the question of whether Alaska property law
precludes mining activity that unreasonably
interferes with the rights of surface-estate
owners. Second, surface and subsurface-es-
tate owners can, of course, resolve potential
future disputes by way of contract. Cf Alas-
ka v. Native Village of Venetie Tribal Gov't,— US. , 118 S.Ct. 948, 951, 140
L.Ed.2d 30 (1998) (noting that ANCSA does
not restrict land transfers by Village or Re-
gional Corporations). Theoretically, at least,
given a world of no transaction costs, eco-
nomic optimality does not depend on the

8. For an analysis of obstacles to bargaining and
their economic effects, see generally Robert C.

allocation of a property right (such as the
power to authorize mining) to one party or
another; the two parties can simply bargain
to the optimal solution. See R.H. Coase, The
Problem ofSocial Cost, 3 J.L. & Econ. 1, 2-
15 (1960). Assuredly, theory might not sur-
vive practice; however, the determinations of
whether theory prevails and, if not, whether
economic growth is maximized by granting
the property right to the surface-estate own-
er, instead of the subsurface-estate owner,
should not be made by the judiciary. We are
ill-equipped to hypothesize on the conse-
quences of imperfect information or other
impediments to bargaining.® “Such policy
arguments are more properly addressed to
legislators or administrators ...” Chevron,
467 U.S. at 864, 104 S.Ct. 2778. Because
“(t]he responsibilities for assessing the wis-
dom of such policy choices and resolving the
struggle between competing views of the
public interest” are best left to the elected
branches of government, id. at 866, 104 S.Ct.
2778, we do not hold the Secretary’s inter-
pretation unreasonable. The “boundaries of
a[ ] Native village” are defined by occupancy,
not historical use.

iil
[13] Implementing this test, we simply

examine whether the Native village ofWoody
Island has demonstrated evidence of occu-
pancy on Kodiak Island. It has not. When
the Native village applied for land benefits in
1973, pursuant to the Secretary’s regulations,
it reported its “locat[ion]’—defined by oecu-

pancy structures—as follows:
The Native Village of Woody Island is
located within Townships: T27S and T288,
Range 19W, Seward Meridian, Alaska, as
shown on the enclosed map.

These townships, the map reveals, are on

Woody Island, not Kodiak Island. The Bu-
reau of Indian Affairs confirmed this location
later that year. Although it is conceivable
that—through normal village expansion—a
Native village’s boundaries might today be
different from what they were in 1973, that is
not the case here. Leisnoi has never sug-
gested that the village has expanded to occu-

Ellickson, The Case for Coase and Against “Coa-
seanism”’, 99 Yale LJ. 611 (1989).
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py Kodiak Island. Thus, Stratman, having
already received a deed from Koniag, does
not need Leisnoi’s additional consent to pro-
ceed with his mining there. The district
court did not err in granting the Rule
12(bX6) dismissal.
AFFIRMED.

° fa NUMBER SYSTEM

MacArthur CARIAGA, dba Line
Master, Plaintiff—Appellee,

Vv.

LOCAL NO. 1184 LABORERS INTERNA-
TIONAL UNION OF NORTH AMER-
ICA; Construction Laborers Trust
Funds for Southern California, Defen-
dants—Appellants.

LABORERS INTERNATIONAL UNION
OF NORTH AMERICA, HIGHWAY
AND STREET STRIPERS, LOCAL UN-
ION 1184, AFL-CIO; Laborers Health
and Welfare Fund for Southern Califor-
nia; Construction Laborers Pension
Trust for Southern California; Con-
struction Laborers Vacation Trust for
Southern California; Laborers Training
& Re-training Trust Fund for Southern
California; Fund for Construction In-
dustry Advancement; Center for Con-
tract Compliance; Laborers Contract
Administration Trust Fund for Southern
California, Plaintiffs—Appellants,

Vv.

MacArthur CARIAGA, Defendant-
Appellee.

Nos. 97-55188, 97-55958.

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted June 5, 1998.

Decided Sept. 9, 1998.

Subcontractor petitioned to vacate arbi-
tration award requiring it to pay damages to
union and union trust funds for failure to pay
contributions to funds, and union filed com-
plaint to confirm the award. Following re-
moval of subcontractor’s action from state
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court, the United States District Court for
the Central District. of California, Ronald S.
Lew, J., rendered judgment in favor of sub-
contractor, and union appealed. The Court
of Appeals, Fitzgerald, Senior District Judge,
held that: (1) subcontract, failed to clearly and
unequivocally incorporate by reference the
arbitration procedure of master labor agree-
ment, and (2) subcontractor was not an “em-
ployer” for purposes of liability for delin-
quent contributions to union trust funds.

Affirmed.

1. Labor Relations ¢=411
Issue of whether subcontractor, through

paragraph of subcontract providing that sub-
contractor agreed to comply with terms and
conditions of general contractor’s labor
agreements, agreed to be bound to the mas-
ter labor agreement arbitration procedures
involved interpretation of a subcontract be-
tween two employers, and thus was governed
by state contract law, and not by the LMRA.
Labor Management Relations Act, 1947,
§ 301(a), 29 U.S.C.A. § 185(a).

2. Federal Courts ¢°776
The interpretation and meaning of con-

tract provisions are questions of law re-
viewed de novo.

3. Arbitration
Because arbitration is a matter of con-

tract, a party will not be required to submit
to arbitration unless the party has agreed to
do so.

4. Contracts 166
Under California law, for one contract

document to incorporate another document
by reference, the reference to the incorporat-
ed document must be clear and unequivocal
and the terms of the incorporated document
must be known or easily available to the
contracting parties.

5. Labor Relations ¢-433.2
Paragraph of subcontract providing that

subcontractor agreed to comply with terms
and conditions of general contractor’s labor
agreements failed to clearly and unequivocal-
ly incorporate by reference the arbitration
procedure of the master labor agreement
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any duress. The district judge asked An-
drade-Larrios several times, in different
ways, whether he was entering the plea free-
ly and voluntarily. Each time Andrade—
Larrios confirmed that he was not being
coerced. Andrade—Larrios’ attorney also
stated that he believed Andrade—Larrios’
plea was voluntary. Based on his observa-
tion of Andrade—Larrios, and Andrade—Larr-
ios’ response to his questions, the district_
judge specifically found that Andrade—Larr-
ios was free of coercive influence.

On appeal, Andrade—Larrios argues that
the inquiry should have been more searching,
because defense counsel said that “it is a
very delicate situation.” The judge respond-
ed to this by asking “What is so delicate?”
He explored the “delicacy” fully, and found
that it seemed to be some reluctance by
defense counsel to clarify that he was claim-
ing to have an 11(e)(1)(C) deal rather than a
mere 11(e)(1)(B) deal. The delicacy, as ex-
plained on the record, had nothing to do with
duress.

D. Effective Assistance

Andrade—Larrios argues on appeal that he
was. denied effective assistance of counsel
because his family members paid his lawyers
fees, and his lawyer was serving their inter-
ests rather than his when he advised him to
change his plea. We do not reach the legal
issues which this argument might raise, be-
cause no factual basis for it was established
until the second motion. The judge could

have no inkling of this from anything An-
drade-Larrios put before him on the first
motion.

E. Breach of Agreement
Andrade-Larrios argues that the prosecu-

tor breached the plea agreement, by prose-
cuting his brothers anyway. But there is
nothing in the record on the first order to
support either the proposition that he had a
plea agreement that his brothers would not
be prosecuted, or even that his brothers were
in fact prosecuted.

F. Evidentiary Hearing
(7] As has been explained,there was

nothing in the record to show the district

court why it needed an evidentiary hearing
to resolve some material factual dispute.
The district judge acted within his discretion
in denying an evidentiary hearing on the
§ 2255 motion because the files and records
conclusively showed that the movant was not
entitled to relief. 28 U.S.C. § 2255; Shah v.
United States, 878 F.2d 1156, 1159 (8th Cir.),
cert. denied, 493 U.S. 869, 110 S.Ct. 195, 107
L.Ed.2d 149 (1989); Watts v. United States,
841 F.2d 275, 277 (9th Cir.1988).

AFFIRMED.

- KONIAG, INC., Plaintiff-Appellee,
v.

KONCOR FOREST RESOURCE; Ouzink-
ie Native; Natives of Kodiak VXM, Inc.;
HZB, Inc., Defendants—Appellants.

KONIAG, INC., Piaintiff—Appellant,
v.

KONCOR FOREST RESOURCE; Ouzink-
ie Native; Natives of Kodiak VXM, Inc.;
HZB, Inc., Defendants—Appellees.

Nos. 93-36138, 93-36164.

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted Aug. 2, 1994.

Decided Nov. 4, 1994.

Regional corporation under Alaska Na-
tive Claims Settlement Act (ANCSA) which |

owned subsurface rights to land brought ac-
tion seeking injunction prohibiting partner-
ship of village corporations which owned sur-
face rights from using subsurface rock, and
partnership brought counterclaim seeking
declaration that it had right to use rock free
of charge. The United States District Court
for the District of Alaska, James K. Single-
ton, Jr., J., denied both parties primary relief
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requested and awarded regional corporation
damages for past use but issued permanent
injunction allowing use of rock at set price,
and both parties appealed. The Court of
Appeals, Canby, J., held that: (1) partner-
ship had right to reasonable use of subsur-
face rock for purposes of economic develop-
ment of surface land which was conditioned
on there being no other source of rock; (2)
partnership was required to pay reasonable
price for use of rock; (8) remand was re-
quired for factual determination by district
court as to fair price for use of rock; and (4)
limitations on use of rock contained in injunc-
tion were reasonable.

Affirmed in part, vacated in part, and
remanded.

1. United States 105
Congress enacted ANCSA to settle

through grants of combination of land and
money all claims by Natives of Alaska. Alas-
ka Native Claims Settlement Act, § 2 et seq.,
43 U.S.C.A. § 1601 et seq.

,

2. United States ¢-105
To administer grants of land and money

made under ANCSA to settle claims by Na-
tives of Alaska, state was divided into twelve
geographic regions and Natives within each

region became shareholders in regional cor-
poration organized under Alaska law, and
each of approximately 200 Native villages
was required to form village corporation with
its villagers as shareholders. Alaska Native
Claims Settlement Act, §§ 7, 8, 48 U.S.C.A.
§§ 1606, 1607.

3. Public Lands ¢-114(4)
In determining whether land patented

from United States is burdened by implied
servitude, court looks to several factors, in-
cluding congressional intent, degree of neces-
sity for easement, whether consideration was
given for land, whether claim is against Unit-
ed States or against simultaneous conveyee,
and terms of patent itself.

4. United States 2-105
Intent of Congress in granting land to

partnership of Native village corporations
under ANCSA is important factor in deter-
mining existence and extent of partnership’s
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rights to use subsurface which is owned by
regional corporation under ANCSA. Alaska
Native Claims Settlement Act, § 2 et seq., 48
U.S.C.A. § 1601 et seq.

5. United States 105
Congress contemplated that land grant-

ed under ANCSA would be put primarily to
use for village expansion, subsistence, and
capital for economic development; of poten-
tial uses, Congress clearly expected economic
development would be most significant.
Alaska Native Claims Settlement Act, § 2 et
seq., 48 U.S.C.A. § 1601 et seq.

6. United States 105
There would be little purpose in require-

ment under ANCSA that Natives form cor-
porations to receive and administer land
granted to them if Congress did not expect
natives to benefit from economic develop-
ment of their land. Alaska Native Claims
Settlement Act, § 2 et seq., 43 U.S.C.A.
§ 1601 et seq.

7. United States 2105
Congress intended that those Native

corporations which received grants of land
under ANCSA and which did select land for
its economic potential would be able to devel-
op that land and realize that potential. Alas-
ka Native Claims Settlement Act, § 2 et seq.,
43 U.S.C.A. § 1601 et seq.

8. Indians <16.10(1)
Congress did not intend to grant part-

nership of village corporations under ANCSA
land the value of which could be reduced to
zero by fiat of regional corporation which
owned subsurface rights to land and which
refused to sell to partnership the rock need-
ed for development or which charged unrea-
sonably high price for rock. Alaska Native
Claims Settlement Act, § 2 et seq. 48
US.C.A. § 1601 et seq.

9. Indians ¢>16.10(1)
Facts that partnership of village corpo-

rations under ANCSA had no other practical
source of rock required for roads for timber
harvesting on land granted to it by Congress
under ANCSA and that, without reasonable
access to rock contained in subsurface of
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land, rights towhichwere owned by regional
corporation under ANCSA, partnership’s
land was economically worthless pointed
strongly in favor of easement in favor of
partnership to use rock. Alaska Native
Claims Settlement Act, § 2 et seq., 48
USCA. § 1601 et seq.; Restatement of
Property § 476 comment.

10. United States ¢=105
Grants of land under ANCSA were

made to settle Native aboriginal claims to
land in Alaska and to compensate Alaska
Natives for past takings of aboriginal title
and must reasonably be viewed as having
been supported by valuable consideration,
notwithstanding fact that grants were not
made as part of direct sale. Alaska Native
Claims Settlement Act, § 2 et seq. 48
US.C.A. § 1601 et seq.

11. Indians ¢-16.10(1)
United States ¢-105
Construing titles to estates held by part-

nership of village corporations and regional
corporation under ANCSA in surface and
subsurface rights, respectively, of land as not
having been supported by consideration, as
would preclude finding of easement in favor
of partnership to use subsurface rock owned

by regional corporation, would potentially
render worthless partnership’s estate and
would be inconsistent with Congress’ com-
pensatory goals under ANCSA. Alaska Na-
tive Claims Settlement Act, § 2 et seq., 43
US.C.A. § 1601 et seq.

12. United States ¢-58(1)
Ordinarily, when United States grants

land, reserving certain rights to itself, doubts
over extent of reservation are to be resolved
in favor of United States.

13. Indians €16.10(1)
United States <=105
In determining extent of subsurface

rights to land which were reserved by United
States and simultaneously granted to region-
al corporation under ANCSA when surface
rights were granted to partnership of village
corporations under ANCSA, normal pre-
sumption that doubts over extent of reserva-
tion of rights by United States be resolved in
favor of United States did not apply, and

regional corporation which was granted sub-
surface rights did not stand in shoes of Unit-
ed States for purposes of determining wheth-
er partnership had implied to use subsurface
rock in developing economic potential of sur-
face. Alaska Native Claims Settlement Act,
§ 2 et seq., 43 U.S.C.A. § 1601 et seq.

14. Easements @17(1)
As general rule, when estate is split and

simultaneously conveyed to two parties, case
for implied easement is much stronger than
when grantor retains his interest. Restate-
ment of Property § 476 comment.

15. Indians ¢16.10(1)
Title held by regional corporation to

subsurface rights of land granted to it under
ANCSA was subject to valid rights existing
at time of conveyance. Alaska Native Claims
Settlement Act, § 14), 48 USCA.
§ 1613(g).

16. Indians ¢16.10(1)
Right of regional corporation formed un-

der ANCSA which was granted subsurface
rights to Jand to develop any portion of es-
tate within boundaries of Native village was
subject to consent of Native village corpora-
tion. Alaska Native Claims Settlement Act,
§ 14(), 48 U.S.C.A. § 1613(f).

17. Indians €-16.10(1)

Subsurfacrights to land granted to re-
gional corporation under ANCSA at same
time that surface rights were granted to
partnership of village corporations under
ANCSA were burdened with servitude in
favor of partnership, and partnership had
right not to be unreasonably denied access to
subsurface rock, where partnership had no
other source of rock needed to utilize its
surface rights in land. Alaska Native Claims
Settlement Act, § 2 et seq., 43 U.S.C.A.
§ 1601 et seq.

18. Indians ¢16.10(1)
Congress imposed requirement under

ANCSA that regional corporations redistrib-
ute to other regional corporations 70% of all
income derived from subsurface resources in
recognition that Native corporations would
not all receive land of equal value. Alaska
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Native Claims Settlement Act, § 7(i), 43
US.C.A. § 1606(i).

19. Indians ¢16.10(1)
Fact that ANCSA does not require Na-

tive village corporations to share revenue
does not imply congressional intent that vil-
lage corporations should be able to obtain
from regional corporations, without payment,
all resources necessary to develop their sur-
face estates. Alaska Native Claims Settle-
ment Act, § 7(i), 43 U.S.C.A. § 1606(i).

20. Indians ¢16.10(1)
Partnership of village corporations

granted surface rights to land under ANCSA
were required to pay reasonable price to
regional corporation which held subsurface
rights to land for use of subsurface rock
which was necessary to economic develop-
ment of land; fact that regional corporation
could not deny partnership access to rock
achieved ANCSA’s purpose of allowing part-
nership to benefit economically from its sur-
face estate, and fact that partnership was
required to pay for rock it used promoted
ANCSA’s equally important goal of ensuring
that revenues derived from subsurface re-
sources be shared among all Natives. Alas-
ka Native Claims Settlement Act, § 2 et seq.,
43 US.C.A. 1601 et seq.

21. Indians @16.10(1)
Right of access held by partnership of

village corporations which had been granted
surface rights in land under ANCSA to sub-
surface rock, the rights to which had been
granted to regional corporation under ANC-
SA, was limited in two important respects;
right was conditioned on their being no other
practical source of rock for partnership’s
needs, and right was not right to free access
but right to reasonable access. Alaska Na-
tive Claims Settlement Act, § 2 et seq., 48
US.C.A. § 1601 et seq.

22. Federal Civil Procedure $103.2
Party which has suffered no injury has

no standing to seek aid of court.

23. Federal Civil Procedure 2285
District court in making factual finding

of fair price to be paid by partnership of
village corporations under ANCSA, which
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has been granted surface rights to land, to
regional corporation under ANCSA, which
owns subsurface rights, for use of rock must
make findings that are sufficiently detailed to
allow Court of Appeals to discover how and
why district court reached price that it did.
Alaska Native Claims Settlement Act, § 2 et
seq., 43 U.S.C.A. § 1601 et seq.

24. Injunction
Threat of irreparable injury is not pre-

requisite for permanent injunction; it is suf-
ficient that plaintiff show that it has no legal
remedy.

25. Indians <=16.10(1)
District court could conclude that re-

gional corporation under ANCSA had no ad-
equate remedy at law and was entitled to
injunction to prevent partnership of village
corporations which owned surface rights in
land and had right to reasonable use of sub-
surface rock, to which regional corporation
owned rights, from extracting rock without
paying fair price to regional corporation
where only recourse for regional corporation
if partnership continued to extract rock with-
out paying fair price would be multiplicity of
damage suits. Alaska Native Claims Settle-
ment Act, § 2 et seq., 48 U.S.C.A. § 1601 et
seq.

26. Federal Courts ¢7
District court has broad discretion in

fashioning equitable relief.

27. Indians ¢-16.10(1)
District court did not abuse discretion in

issuing injunction providing that partnership
of village corporations under ANCSA which
owned surface rights to land could use sub-
surface rock in cut-and-fill construction oper-
ations without paying regional corporation
under ANCSA which owned subsurface
rights as long as rock was used in same
project and not hauled more than 500 feet.
Alaska Native Claims Settlement Act, § 2 et
seq., 43 U.S.C.A. § 1601 et seq.

Jacquelyn R. Luke, Middleton, Timme &
Luke, Anchorage, AK, for plaintiff-appellee-
cross-appellant.
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DavidP. Wolf, David N. Goulder, Cope-
land, Landye, Bennett & Wolf, Portland, OR,
for defendants-appellants-cross-appellees.

Appeals from the United States District
Court for the District of Alaska.

Before: PREGERSON, CANBY, and
BOOCHEVER, Circuit Judges.

CANBY, Circuit Judge:
In Tyonek Native Corp. v. Cook Inlet Re-

gion, Ine, 853 F.2d 727 (9th Cir.1988), we
held that rock, sand, and gravel are part of
the subsurface estate in dually owned lands
conveyed to native regional corporations un-
der the Alaska Native Claims Settlement
Act, and that village corporations that own
the surface have no right to these materials
for the purpose of commercial extraction and
sale. We left open, however, the question
whether a village corporation has any right
to use rock, sand, and gravel on site, inciden-
tal to the enjoyment of its surface estate.
That question is now before us. We con-
clude that when there is no other practical
source for these materials, the subsurface
owner on these dually owned lands may not
unreasonably deny the surface owner access
to rock, sand, and gravel necessary for sur-
face development.

I

[1,2] Congress enacted the Alaska Na-
tive Claims Settlement Act (ANCSA), 43
U.S.C. § 1601 ef seg, to settle, through
grants of a combination of land and money,
all “claims by Natives of Alaska.” H-.R.Rep.
No. 92-523, 92d Cong., Ist Sess. 3, reprinted
in 1971 US.C.C.A.N. 2193 (hereinafter
H.R.Rep. 92-523). To administer this land
and money, the state was divided into twelve
geographic regions, and the Natives within
each region became shareholders in a region-
al corporation organized under Alaska Jaw.
43 U.S.C. § 1606, Additionally, each of ap-
proximately 200 Native villages was required

1. Because Koncor thus stands in the shoes of a
village corporation with respect to the issues
presented in this case, for convenience we refer
to Koncor throughout as though it itself were a
village corporation.

to form a village corporation with its villag-
ers as shareholders. 48 U.S.C. § 1607.

The United States patented to the village
corporations the surface estate in approxi-
mately 22 million acres of land. 43 US.C.
§§ 1611, 1613 (1978). The underlying sub-
surface estate was patented to the appropri-
ate regional corporation. Jd. Lands divided
in this way are referred to as “dually owned
lands.” Tyonek, 858 F.2d at 728. The re-
gional corporations also received both the
surface and subsurface estate in an addition-
al 16 million acres. 43 U.S.C. § 1611(C).
These wholly owned lands are referred to as
“fee lands.” Tyonek, 853 F.2d at 728.

Koneor Forest Resource Management
Company is a partnership whose general
partners are the wholly owned subsidiaries of
four Native village corporations. Two of
Koncor’s partners hold title to surface es-
tates on Afognak Island, south of Anchorage,
Alaska, and have assigned to Koncor their
rights to the timber on that land, “and all
rights necessary to harvest the timber.”}
Koniag is the regional corporation that holds
title to the subsurface—including rock, sand,
and gravel—underlying Koncor’s timber.
Since it began harvesting timber over ten
years ago, Koncor has used Koniag’s rock?
for road building and other construction con-
nected with its logging operations. Despite
Koniag’s repeated demands, Koncor consis-
tently has refused to pay for the rock it uses.
In 1988, Koniag brought this action in

federal district court, seeking an injunction
ordering Koncor to stop using rock except on
terms and conditions acceptable to Koniag,
and seeking damages for the rock Koncor
already had used. Koncor counterclaimed,
seeking, inter alia, a declaration that it has a
right to use Koniag’s rock to the extent
necessary to harvest its timber, without pay-
ment to Koniag. The district court denied
both parties the primary relief they request-
ed. Although it awarded Koniag damages
for Koncor’s past use of rock, it issued a
permanent injunction authorizing Koncor to

2. For convenience, we shall use “rock” to refer
to rock, sand, and gravel, collectively. Nothing
in our decision turns on the differences among
these substances.
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use Koniag’s rock at a price set by the court,
provided Koniag does not have a competing
use. It also authorized Koncor to use rock in
“eut-and-fill” operations without payment.

Koncor appeals, arguing that it should be

permitted to use Koniag’s rock without pay-
ment. In the alternative, it argues that the
district court’s definition of “cut-and-fill” is
too narrow. Koniag cross-appeals, arguing
that Koncor should be enjoined from using
rock without Koniag’s consent.

II

Koncor’s position is simply stated. It
maintains that Congress intended that it ben-
efit economically from the land it received
under ANCSA. It notes, however, that it is
faced with a potential barrier to the realiza-
tion of that goal. Its land is valuable princi-
pally as a source of timber, which cannot be
harvested without using rock to build roads
and other facilities. The only practical
source of rock for those purposes is the
subsurface estate owned by Koniag. Conse-
quently, if Koniag has absolute control over
the disposition of its rock, it can block Kon-
cor’s timber harvesting by setting an unrea-
sonably high price, or by refusing to sell rock
at all. Koncor contends that such control,
with its potential for reducing the value of
Koncor’s land to zero, is inconsistent with
Congress’s intent that Koncor be able to
develop its land. It argues, therefore, that
when the United States simultaneously con-

veyed the surface estate to Koncor and the
subsurface to Koniag, it must also have
granted Koncor, by implication, the right to
use rock from the subsurface to the extent
necessary to harvest its timber, thus impos-
ing a servitude on the subsurface estate. In
short, Koncor contends that it has, in effect,
an easement of necessity to use Koniag’s
rock, We agree to a point.

3. In Superior Oil, we considered an easement in
the traditional sense of the term: the right of
access over the land of another. The easement
we consider here—the right to acquire a portion
of the property of another through its severance
from the servient estate—traditionally was
termed a profit a prendre. See Restaternentof
Property § 450, Special Note. However, because
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Til
[8] In determining whether land patent-

ed from the United States is burdened by an
implied servitude, we look to several factors,
including congressional intent, the degree of
necessity for the easement, whether consid-
eration was given for the land, whether the
claim is against the United States or against
a simultaneous conveyee, and the terms of
the patent itself. See Superior Oii Co. v.
United States, 353 F.2d 34, 36-87 & n. 5 (9th
Cir.1965).3 Analysis of each of these factors
indicates that Koniap’s land is subject to a
servitude whereby Koniag may not unreason-
ably deny Koncor access to rock.

A. Congressional intent

{4-6] Congress’s intent in granting Kon-
cor its land is an important factor in deter-
mining the existence and extent of Koncor’s
rights to use Koniag’s land. See Superior
Oil, 353 F.2d at 36 & n. 2; of Watt»v.
Western Nuclear, Inc., 462 U.S. 36, 53-56,
108 S.Ct. 2218, 2228-30, 76 L.Ed.2d 400
(1983) (congressional intent as to surface use
paramount in determining extent of mineral
reservation). ANCSA’s legislative history
makes clear that Congress contemplated that
land granted under ANCSA would be put
primarily to three uses—village expansion,
subsistence, and capital for economic devel-
opment. See H.R.Rep. 92-523 at 5, 1971
U.S.C.CA.N. at 2195. Of these potential
uses, Congress clearly expected economic de-
velopment would be the most significant:
The 40,000,000 acres is a generous grant
by almost any standard.... The acreage
occupied by the Villages and needed for
normal village expansion is less than
1,000,000 acres. While some of the re-
maining 39,000,000 acres may be selected
by the Natives because of its subsistence
use, most of it will be selected for its
economic potential.... [T]here will be
little incentive for the Natives to select

the rules applying to easements and to profits are
the same, id., our analysis does not depend on
the term used. Therefore, we use the term
“easement” throughout, and freely draw on au-
thority dealing both with easements and profits.
See generally 3 Powell, Powell on Real Property
§ 34.01[1] (1994).
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lands for subsistence use because during
the foreseeable future the Natives will be

able to continue their present subsistence
uses regardless ofwhether the lands are in
Federal or State ownership.

Id. (emphasis added). See also Chugack Na-
tives, Inc. v. Doyon, Ltd, 588 F.2d 723, 731
(9th Cir.1978). While the Act itself does not
speak directly to this congressional expecta-
tion, it is reflected in ANCSA’s requirement
that Natives form corporations to receive and
administer the land they receive. There
would be little purpose in this requirement if
Congress did not expect Natives to benefit
from the economic development of their land.

{7] Koniag contends, nonetheless, that
because village corporations were required to
select land near their villages, and because
some villages are in areas where the surface
has little economic potential, Congress could
not have intended that all village corpora-
tions develop their land. We agree, but find
the argument irrelevant. On the basis of the
legislative history and the Act’s requirement
that Natives incorporate, we have no doubt
that Congress intended, at least, that those
Native corporations that did select land for
its economic potential would be able to devel-
op that land and to realize that potential.

[8] Koncor carefully selected its land for
the value of the timber on it. Accordingly,
we conclude that. Congress did not intend to
grant Koncor land whose value could be re-
duced to zero by fiat of a subsurface owner
that refused to sell it rock needed for devel-
opment, or that charged an unreasonably
high price for that rock. See Hunter v.
United States, 388 F.2d 148, 153-54 (9th
Cir.1967) (noting the “well-settled rule that
the grant of a right in real property includes
all incidentals possessed by the [grantor] and
without which the property granted cannot
be fully enjoyed.”)

B. Necessity
{9] There is no dispute that Koncor has

no other practical source of rock required for
its timber harvesting, and that without rea-
sonable access to Koniag’s rock its land is
economically worthless. This degree of ne-
cessity points strongly in favor of the ease-
ment Koncor claims. See Restatement of

Property § 476, comment g. (“If the neces-

sity of an easement is such that without it
the land cannot be effectively used, nothing
less than explicit language in the conveyance
negating the creation of the easement will
prevent its implication.”)

C. Consideration

[10,11] Although ANCSA land grants
were not made as part of a direct sale, they
must reasonably be viewed as having been

supported by valuable consideration. The
ANCSA grants were made to settle Native
aboriginal claims to land in Alaska, and to

compensate Alaska Natives for past takings
of aboriginal title. United States v. Atlantic
Richfield Co, 435 F.Supp. 1009, 1020-21
(D.Alaska 1977), affd, 612 F.2d 1182 (9th
Cir.1980), cert. denied, 449 U.S. 888, 101
S.Ct. 243, 66 L.Ed.2d 113 (1980). Construing
Koncor’s and Koniag’s titles to their respec-
tive estates in a way that potentially renders
worthless Koncor’s estate would be inconsis-
tent with Congress’s compensatory goals.

D. Simultaneous conveyance

(12-14] Ordinarily, when the United
States grants land, reserving certain rights
to itself, doubts over the extent of the reser-
vation are to be resolved in favor of the
United States. See Andrus v. Charlestone
Stone Prods. Co., 486 U.S. 604, 617, 98 S.Ct.
2002, 2009-10, 56 L.Ed.2d 570 (1978). Here,
however, the United States did not retain an
interest in the land, but simultaneously con-

veyed both the surface and the subsurface to
third parties. Therefore, we need not in-
dulge in this normal presumption; Koniag
does not stand in the shoes of the United
States. Moreover, as a general rule, when
an estate is split and simultaneously con-

veyed to two parties, the case for an implied
easement is much stronger than when the
grantor retains his interest. See Restate-
ment of Property § 476, comment f. (“It is
reasonable to infer that a conveyor who has
divided his land among simultaneous convey-
ees intends that very considerable privileges
of use shall exist between them.”)
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E. Language of the patents .

[15,16] Koniag notes that its patent to
the subsurface underlying Koncor’s estate
contains certain restrictions. For example,
Koniag’s title to the subsurface is subject to
valid rights existing at the time of the con-
veyance. 43 U.S.C. § 1613(g). Similarly, its
right to develop any portion of its estate
within the boundaries of a Native village is
subject to the consent of the village corpora-
tion. 43 U.S.C. § 1613(f). Citing Andrus ».
Glover Constr. Co., 446 U.S. 608, 616-17, 100
S.Ct. 1905, 1910-11, 64 L.Ed.2d 548 (1980),
Koniag contends that because Congress enu-
merated these specific restrictions on its ti-
tle, we should not read additional restrictions
into its patent. Glover, however, stands only
for the proposition that, “where Congress
explicitly enumerates certain exceptions to a
general prohibition, additional exceptions are
not to be implied, in the absence of evidence
ofcontrary legislative intent.” Id. (emphasis
added). To the extent that this rule of con-
struction is relevant in the present context, it
presents no barrier to our conclusion; as
discussed above, we find a clear congression-
al intent that Koncor benefit from develop-
ment of its surface estate.

Koniag’s citation to United States v. Wood,
466 F.2d 1385, 1387 (9th Cir.1972) is similarly
unavailing. In Wood we stated that a patent
from the United States conveys the entire
interest possessed by the United States ex-
cept that which is specifically reserved. Id.
Koniag contends, therefore, that because
there is no specific reservation of an ease-
ment in its patent, Wood prohibits us from
finding one by implication. However, in
Wood, we carefully qualified our statement of
the general rule by noting the possibility of
finding an easement by implication or by
estoppel. Jd. at 13888 n. 3. We have found
one.

F. Conelusion

[17] Consideration of these factors, par-
ticularly Congress’s intent that Native corpo-
rations benefit from the land they selected,

4. To ensure that Koncor receives the benefits
that Congress intended from the settlement, it is
clear that the right of reasonable access to rock
is not personal to Koncor, but rather runs with
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and the fact that Koncor has no other source
of the rock needed to utilize its land, compels
the conclusion that when the United States
conveyed dually owned land to Koncor and
Koniag, it conveyed to Koncor, as surface
owner, a right not to be unreasonably denied
access to subsurface rock as long as there is
no other practical source. Koniag’s estate is
burdened with a corresponding servitude.4
The district court, therefore, properly denied
Koniag’s request for an injunction that would
have given it absolute control over the dispo-
sition of its rock. ©

IV
Our ‘conclusion does not imply, however,

that Koncor has a right to use Koniag’s rock
without payment.
Koncor proposes what it describes as the

“dormant estate” theory in support of its
contention that it has a right to use Koniag’s
rock without paying for it. According to
Koncor, Koniag’s subsurface estate is “dor-
mant,” because Koniag has no potential buy-
ers for its rock. In this circumstance, Kon-
cor argues, it ought to be able to use the rock
free of charge because in doing so it will not
be depriving Koniag ofmoney it might other-
wise receive for that rock.

The obvious flaw in this argument is that
Koniag has a potential buyer for its rock:
Koncor. When Koncor uses rock without
paying for it, Koniag loses the money that
Koncor otherwise would be paying, along
with the opportunity to sell the rock at some
time in the future, when there may be other
buyers. The fact that Koniag presently lacks
other potential buyers for its rock does not
render the rock worthless. Koncor’s position
as the sole current potential purchaser for
Koncor’s rock is counterbalanced by Koniag’s
monopoly over rock on the island.

{18} A greater flaw in Koncor’s position
is that it conflicts with the purpose underly-
ing one of ANCSA’s most important provi-
sions. ANCSA section 7) (43 U.S.C.
§ 1606(i)), requires regional corporations to

the surface estate. For similar reasons, Koniag’s
burden is not personal, but runs with the subsur-
face estate.
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redistribute to other regional corporations
70% of all income derived from their subsur-
face resources.’ Congress imposed this re-
quirement in recognition that Native corpo-
rations would not all receive land of equal
value. Chugach, 588 F.2d at 732. The redis-
tribution of revenue partially mitigates the
disparity in the quality of land various corpo-
rations received, and therefore helps
“achieve a rough equality in assets among all
the Natives.” Id.

We relied on section 7(i)} in Chugach and
Tyonek, where we determined that rock,
sand, and gravel are part of the subsurface
estate both on fee land (Chugach) and on

dually owned land (Tyonek). We reasoned:
Sand and gravel are resources that are
only valuable if located near developing
centers. The high cost of transportation
makes it unprofitable to ship them over
great distances. Construing sand and
gravel to be part of the surface estate
would give those Corporations near large
cities and developing areas a significant
economic advantage over the others.

Chugach, 588 F.2d at 782. Because “it is
precisely this unequal distribution of re-
sources that section 7(i) is intended to coun-
ter,” we concluded that rock, sand, and grav-
el must be part of the subsurface estate. Id.
(quoting Aleut Corp. v. Arctic Slope Regional
Corp., 421 F.Supp. 862, 867 (D.Alaska 1976));
Tyonek, 858 F.2d at 729.

{19} The surface of Afognak Island, with
Koncor’s active timber harvesting, is the kind
of developing region we referred to in Chu-
gach. Allowing Koncor to use Koniag’s rock
without payment would allow Koncor, which
is not required to share its revenues with
other Native corporations, to capture the en-
tire value of the rock it uses—rock which we
determined in Chugach and Tyonek must be

5. Section 7(j) then requires that each regional
corporation distribute 50% of the funds thus re-
ceived to the village corporations in its region.

6. Koncor argues the fact that, because section
7(i) does not require village corporations to share
revenues, Congress must have intended that re-
gional corporations are to receive no money, in
any way, derived from the sale of resources
owned by village corporations. It argues that
requiring it to pay for rock it uses in timber
harvesting is contrary to this intent, because such

subject to section 7(i)’s revenue sharing pro-
visions.®

{20] Accordingly, while Koniag may not
unreasonably deny Koncor access to rock
necessary for its timber harvesting opera-
tions, Koncor must pay a reasonable price for
the rock it uses. This requirement ensures
that, in the situation presented in this case,
ANCSA’s goals are not thwarted. That Ko-
niag may not unreasonably deny Koncor ac-
cess to its rock achieves ANCSA’s purpose of
allowing Koncor to benefit economically from
its surface estate. That Koncor must pay for
the rock it uses promotes ANCSA’s equally
important goal of ensuring that revenues de-
rived from subsurface resources be shared
among all Natives.

Vv

The district court’s injunction requires Ko-
niag to sell Koncor rock at $0.30 per cubic
yard, gravel at $0.30 per cubic yard, and
sand at $0.75 per cubic yard. For the rea-
sons set out below, we vacate the injunction.

’

[21,22] Koncor’s right of access to Ko-
niag’s rock is limited in two important re-
spects. First, it is conditioned on there be-
ing no other practical source of rock for
Koncor’s needs. Second, it is not a right to
free access; it is a right to reasonable access.
Therefore, before Koncor can expect courts
to intervene on its behalf, it must establish
two things. First, it must demonstrate that
Koniag owns the only practical source of
material for development of its surface es-
tate. It already has done this. Second,
Koncor has the burden of showing that it has
been unreasonably denied access to Koniag’s
rock. Unless Koncor can demonstrate that
Koniag is unreasonably denying it access to

payments reduce its net profits from the sale of
timber.

There is no basis for the inference Koncor
wants to draw. The fact that ANCSA does not
“impose a legal requirement that village corpora-
tions share revenues with regional corporations
does not imply a congressional intent that the
village corporations should be able to obtain
from regional corporations, without payment, all
resources necessary to develop their surface es-
tates.



1000 39 FEDERAL REPORTER, 3d SERIES

rock it needs for development, it suffers no

injury, and therefore has no standing to seek
the aid of the court. See Lujan v. Defenders
of Wildlife, U.S. —, —,, S.Ct.
2130, 2136, 119 L.Ed.2d 351 (1992).

[23] The district court never addressed
this second issue. Instead, it determined
that $0.30 per cubic yard is a “fair price” for
Koniag’s rock. However, even if $0.30 per
cubic yard is a fair price,’ it does not follow
that the price Koniag is demanding—cur-
rently $0.75 per cubic yard—is unreasonable.
What counts as a reasonable price is not

subject to precise mathematical definition.
In any location, for any resource, there will
be a range of prices, perhaps a wide range,
none of which are unreasonable. On the
record before us, we cannot conclude that the
price Koniag is demanding clearly falls out-
side or inside that reasonable range.

Accordingly, we vacate the district court’s
injunction. If the parties do not settle on a
mutually agreeable price, on remand Koncor
has the burden of showing that the price®
Koniag demands for rock is unreasonably
high, or that Koniag is refusing to sell Kon-
cor rock at any price. If Koncor carries this
burden, the district court may issue an in-
junction requiring Koniag to sell Koncor
rock, sand, and gravel at prices that the
district court determines are reasonable.

[24,25] If Koncor fails to carry its bur-
den, then it either must pay the price Koniag
demands, or stop using its rock. If it contin-
7. We express no view whether $0.30 per cubic
yard in fact is a fair price. In light of our
disposition, we need not reach this issue. We
note, however, that even were we to attempt to
address the issue, we would be forced to remand
for additional findings. The district court ar-
rived at the figure of $0.30 per cubic yard after
hearing testimony from a variety of witnesses
who gave estimates ranging from $0.00 to $0.75
per cubic yard. However, the district court’s
findings of fact and conclusions of law provide
no indication how it arrived at the figure it
finally concluded was fair. Indeed, from the
little the district court did say, it appears that it
merely picked a number close to halfway be-
tween the highest and lowest estimates it re-
ceived. Such findings are inadequate. The dis-
trict court must make findings that are sufficient-
ly detailed to allow us to discover how and why it
reached the price it did. Cf. United States v.
Merz, 376 U.S. 192, 199, 84 S.Ct. 639, 643-44, 11
L.Ed.2d 629 (1964).

ues to use the rock without paying a reason-
able price, as it has in the past, the district
court may, in its discretion, issue an injunc-
tion ordering Koncor to stop using Koniag’s
rock unless it pays the reasonable price Ko-
niag demands.®

VI

Cut-and-fill construction involves prepar-
ing land by leveling those portions that are
above the desired grade, and using the mate-
rial thus removed to fill in those portions that
are below the desired grade. The district
court’s injunction provides that Koncor can
use rock in cut-and-fill operations without
payment, as long as it is used in the “same
project” from which it was obtained. Ac-
cording to the injunction, “‘same project’
refers to such things as camp sites, log sort
yards, or log transfer sites, each considered
separately.” In the case of road construc-
tion, the injunction provides that Koncor
need not pay for cut-and-fill material provid-
ed that it is moved no more than 500 feet for
use in the same roadbed. Any material
“blasted, hauled by truck, put through a
crusher or obtained from a borrow pit or
quarry” is not considered cut-and-fill.

Once again, both parties are unhappy with
the terms of the injunction. Koniag con-
tends that Koncor must pay for all rock it
uses. Koncor contends that the “same pro-
ject” and 500 foot limits placed on its use of

8. In the event the parties have difficulty in reach-
ing such an agreement, the district court may in
its discretion encourage the parties to use media-
tion or arbitration procedures. We believe it is
to both parties’ advantage to reach such agree-
ments without the costs and delays of litigation.

9. In this circuit, the threat of irreparable injury
is not a prerequisite for a permanent injunction.
Continental Airlines, Inc. v. Intra Brokers, Inc., 24
F.3d 1099, 1104 (9th Cir.1994). It is sufficient
that a plaintiff show that it has no adequate legal
remedy. Id. If Koncor continues to use Ko-
niag’s rock without paying a reasonable price,
Koniag's only recourse, short of an injunction, is
a multiplicity of damage suits. In this circum-
stance, a district court may conclude that Koniag
has no adequate remedy at law. See id.; See
generally 1 Dobbs, Remedies 750-52, 807-11 (2d
ed. 1993).
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cut-and-fill are too narrow. It insists that
whenever it needs to cut down some surface,
it ought to be able to use the material thus
removed whenever and wherever it wishes,
without payment.

(26, 27] A district court has broad discre-
tion in fashioning equitable relief. S.E.C. v.
United Fin. Group, 474 F.2d 354, 358-59 (9th
Cir.1973). We find no abuse of discretion in
this instance. Koniag does not dispute that
Koncor has a right to prepare sites by cut-
ting down high spots or digging depressions
when necessary. Nor does it contend that
Konecor must necessarily pay for material it
so removes. It contends, instead, that Kon-
cor must pay for that material only if Koncor
uses it as fill, Yet if Koncor may remove
material without payment, it makes no legal
or economic sense to compel Koncor to pay
for that material merely because it happens
to dispose of it in a manner beneficial to
Koncor, rather than in a manner that is of no
benefit to anyone. Koniag cites, and we can
discover, no decision holding that a surface
owner must compensate a subsurface owner
for material thus moved. Therefore, we re-
ject Koniag’s position that Koncor must pay
for any and all rock it moves in cut-and-fill
construction.

This case, however, presents some unique
concerns. In what we imagine is the ordi-
nary case, cut-and-fill construction involves
relocation of relatively valueless material, of
no concern to the subsurface owner. Such is
not the case here. Therefore, any ruling
that Koncor may use all rock obtained by
necessary cutting without compensating Ko-
niag is open to potential abuse. For exam-
ple, rather than cutting only when necessary,
Koncor could maximize its use of cut-and-fill
construction by choosing to route roads along
the sides of hills rather than over flat land.
Similarly, it could choose to site camps on
land that requires a great deal of leveling
and grading. There is evidence in the record
that Koncor does precisely these things.
Such -tactical decisions, made not because
they are topographically necessary, but in
order to obtain as much rock as possible
without paying for it, unfairly deprive Koniag
of revenues from the sale of rock, and fall
outside the range of what we consider legiti-

mate incidental uses that do not require pay-
ment to Koniag.

The limitations the district court placed on
the definition of cut-and-fill are intended to
minimize the potential for such abuses, with
a minimum of future judicial intervention.
In creating those limitations, the district
court did not abuse its discretion. Koncor
appealed to the court’s equitable powers, and
the court, in our view, fashioned an equitable
solution, protecting the rights ofboth parties.
Accordingly, we affirm that portion of the
district court’s injunction concerned with cut-
and-fill.

CONCLUSION

Apart from Koniag’s rock, there are no
practical sources of rock for development of
Koneor’s surface estate, consistent with the
intent of ANCSA. Therefore, Koncor, as
surface owner, has a right not to be unrea-
sonably denied use of rock from Koniag’s
subsurface estate. The benefits and burdens
of this servitude run with the respective es-
tates.

However, on the record before us, there is
insufficient evidence to determine whether
Koniag presently is violating Koncor’s right
to reasonable access. Accordingly, we vacate
the district court’s injunction except insofar
as it applies to cut-and-fill operations, and
remand to the district court for further pro-
ceedings not inconsistent with this opinion.
Each party will bear its own costs on appeal.

AFFIRMED IN PART, VACATED IN
PART, AND REMANDED.

W° sh NUNBER SYSTEM
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under this Agreement or Section 7(i).

Section 7. Sand and Gravel. The parties to this Agreement recognize that the ruling

of the United States Court of Appeals for the Ninth Circuit that sand and gravel are

Section 7(i) Resources has made it disproportionately difficult in relation to the benefits

to the Corporations to determine their Section 7(i) obligations with regard to these

resources, because (i) sand and gravel deposits usually are small and localized; (ii) the

cost of development is high in relation to their potential value; (iii) the cost of accounting

is high; and (iv) it is difficult to arrive at a satisfactory method of accounting for use by

the Corporations and the Village Corporations. The parties to this Agreement also

recognize that it is desirable to permit Village Corporations to use sand and gravel on

their own lands for their own local needs without incurring a financial obligation to the

Corporations. For these reasons, the parties agree that, in each Fiscal Year, the first

one hundred thousand dollars ($100,000) of gross revenues received by a Corporation

from the sale or disposition of sand, stone, gravel, pumicite or cinder resources shall be

excluded from Gross Section 7(i) Revenues, and the items of cost associated with such

revenues shall be excluded from Section 7(i) Costs. The parties further agree to use

their best efforts to cause Congress to amend ANCSA to exclude sand, stone, gravel,

pumicite, and cinders from the sharing requirements of Section 7(i). On the effective

date of any such amendment or legislation excluding sand, stone, gravel, pumicite and

cinders from the sharing requirements of Section 7(i), such resources shall cease to be

Section 7(i) Resources under this Agreement.

35



Farm E60 aay The Anited States of America
So all m whem Hese presents shall come, Sceeting:

AA~6661-C

WHEREAS

Eklutna, Inc.
is entitled to a patent pursuant to Sec. 14(a) of the
Alaska Native Claims Settlement Act of December 18,
1971, 43 U.S.C. 1601, 1613(a), of the surface estate
in the following-described lands:

Seward Meridian, Alaska

4, inclusive, $2N2, 82;
Sec. 7, W2SE4NE4, W2NE4SE4;
Sec. 8, lots 9, 10 and 11, NW4NW4, SW4SW4;
Sec. 9, lots 2, 3, 4 and 6, NE4NW4.

Containing 972.54 acres, as shown on plat of survey
accepted February 28, 1979,

T. 16 N., R. 2 E.
Sec. 1’, NWS, EcNW4SW4, E2SW4;
Sec. 20, W2, SE4.

Containing 740.00 acres, as shown on plat of survey
accepted February 28, 1979,

Aggregating 1,712.54 acres,

NOW KNOW YE, that there is, therefore, granted bythe UNITED STATES OF AMERICA, unto the above-named
corporation the surface estate in the lanas above
described; TO HAVE AND TO HOLD the said estate with
all the rights, privileges, immunities, and
appurtenances, of whatsoever nature, thereunto
belonging, unto the said corporation, its successors
and assigns, forever.

EXCEPTING AND RESERVING TO THE UNITED STATES from
the lands so granted:

l. The subsurface estate therein, and all
rights, privileges, immunities, and
appurtenances, of whatsoever nature, accruing

90-86-0656
Patent Number

a 0 veo svne a
Sec. 5. Lots 1 to



50~86-0636

unto said estate pursuant to the Alaska
Native Claims Settlement Act of December 18,
1971, 43 U.S.C. 1601, 1613(£);
Pursuant to Sec. 17(b) of the Alaska Native
Claims Settlement Act of December 18, 1971,
43 U.S.C. 1601, 1616(b), the following public
easements, referenced by eaSement
identification number (EIN) on the easement
map attached to this document, a copy of
which will be found in case file AA-6661-EE,
are reserved to the United States. All
easements are subject to applicable Federal,
State, or Municipal corporation regulation.
The following is a listing of uses allowed
for each type of easement. Any uses which
are not specifically listed are prohibited.

2.

60 Foot Road - The uses allowed on
@ Sixty (60) foot wide road
easement are: travel by foot,
dogsleds, animals, snowmobiles,
two- and three-wheel vehicles,small and large all-terrain
vehicles (ATVs), track vehicles,
four-wheel drive vehicles,
automobiles, and trucks.
25 Foot Trail - The uses allowed on
a twenty-five (25) foot wide trail
easement are: travel by foot,
dogsleds, animals, snowmobiies,
two- and three-wheel vehicles, and
small all-terrain vehicles (ATVs)
(less than 3,000 lbs. Gross Vehicle
Weight (GVW)).

a. (EIN 20 B, Dl, D2, D9) An easement
sixty (60) feet in width (30 feet each
Side of centerline) for an existing road
from the Eklutna River Road terminus in
Sec. 8, T. 15 N., R. 2 E.;, Seward
Meridian, southeasterly, along the
northeast shore of Eklutna Lake to site



30-86-0636

b.

easement EIN 33a, B, C4, D2, DY, L in
Sec. 19, T. 14 N., R. 3 E., Seward
Meridian. The uses allowed are those
listed above for a sixty (60) foot wide
road easement.

{EIN 22 D2, Lb} An easement
twenty-five (25) feet in width for an
existing access trail from road easement
EIN 20 B, D1, D2, D9 in Sec. 8,
T. 15 N., R. 2 EL, Seward Meridian,
northerly, to public lands.

{EIN 24 D9) An easement
twenty-five (25) feet in width for an
existing access trail from the north end
of Eklutna Lake in Sec. 8, T. 15 N.,
R. 2 E., Seward Meridian, southerly to
Sec. 20, T. 15 N., R. 2 B., Seward
Meridian. The uses allowed are those
listed above for a twenty-five (25) foot
wide trail easement.

Ce

{EIN 65 C4} An easement one
hundred (100) feet in width (50 feet on
either side of centerline) for an
existing aqueduct (pressure tunnel) from
the Eklutna Power Project intake
facilities in Sec. 8, T. 15 N., R. 2 E.,
Seward Meridian, northerly to the
Eklutna Powerhouse in Sec. 17, T. 16 N.,
R. 2 E., Seward Meridian. The uses
allowed are those associated with
construction, reconstruction, operation
and maintenance of a pressure tunnel,
and the right to keep the lands clear of
any activity which would threaten the
integrity of the tunnel.
(EIN 64 C4) An easement
seventy-five (75) feet in width
(37.5 feet on either side of
centerline), for an existing powerline
from the Eklutna Powerhouse in Sec. 17,



T. 16 N., R. 2 E., Seward Meridian,
northeasterly and then northerly to
Palmer.

f. (EIN 119 C4) An easement sixty (60)
feet in width for an existing road from
the Eklutna River Road ("Omnibus Road“)
in the NW4 of Sec. 8, T. 15 N., R. 2 Ew,
Seward Meridian, southerly to the
Eklutna Power Project dam site in
Sec. 8, T. 15 N., R. 2 E., Seward
Meridian. The uSes are those listed
above for a sixty (60) foot wide road
easement.

g. (EIN 121 C4, C5) An easement
twenty~five (25) feet in width for an
existing access trail from road easement
EIN 20 B, Di, B2, D9 in Sec. F,
T. 15 N., R. 2 E., Seward Meridian,
easterly, to public lands.

THE GRANT OF THE ABOVE-DESCRIBED LANDS IS SUBJECT
TO;

1. Valid existing rights therein, if any,
including but not limited to those created by
any lease (including a lease issued under
Sec. 6(g) of the Alaska Statehood Act of
July 7, 1958, 48 U.S.C. Ch. 2, Sec. 6(9)),
contract, permit, right-of-way, or easement,
and the right of the lessee, contractee,
permittee, or grantee to the complete
enjoyment of all rights, privileges, ane
benefits thereby granted to him. Further,
Pursuant to Sec. 17(b) (2) of the Alaska
Native Claims Settlement Act of December 18,
1971 (ANCSA}), 43 U.S.C. 1601, 1616(b) (2), any
valid existing right recognized by ANCSA
shall continue to have whatever right of

access
as is now provided for under existing

aw;

50-86-0636



2. Requirements of Sec. 14(¢}) of the Alaska
Native Claims Settlement Act of December 18,
1971, 43 U.S.C. 1601, 1613(c), as amended,
that the grantee hereunder convey those
portions, if any, of the lands hereinabove
granted, as are prescribed in said section;

3. An easement and right-of-way to operate,
maintain, repair and patrol an overhead open
wire and underground communication line or
lines, and appurtenances thereto, in, on,
over and across a Strip of land fifty (50)
feet in width, lying twenty-five (25) feet on
each side of the centerline of the Alaska
Communication System's open wire or pole line
and/or buried communication cableline,
conveyed to RCA Alaska Communications, Ine.,
by easement deed dated January 10, 1971
{serial No. AA-6187), pursuant to the Alaska
Communications Disposal Act of November 14,
1967, 40 U.S.C. 771+792, Located in the Nw4
and NwW4Sw4 of Sec. 17, fT. 16 N., R. 2 E.,
Seward Meridian, Alaska;

4. Any right-of-way interest in Eklutna Lake
Road (FAS Route No. 5561) transferred to the
State of Alaska by the Quitclaim Deed dated
June 30, 1959, executed by the Secretary of
Commerce under the authority of the Alaska
Omnibus Act, Public Law 86-70, 73 Stat. 141,
located in Sec. 8, T. 15 N., R. 2 E., Seward
Meridian, Alaska;

5. An easement for highway purposes, including
appurtenant protective, scenic, and service
areas, extending one hundred fifty (150) feet
each side of the centerline of the Glenn
Highway, as established by Public Land Order
No. 1613, 23 F.R. 2376, pursuant to the act
of August 1, 1956, 43 U.S.C. 97la, as amended
and supplemented, and transferred to the
State of Alaska pursuant to the Alaska
Omnibus Act, Public Law 86-70, 73 Stat. L4l,
as to: Sec. 17, T. 16 N., R. 2 E., Seward
Meridian, Alaska;

50-86-0636



Form 1860-10
(September 1985)

Patent Number.
50-86-0636

Those rights for the Eklutna water pipeline
and related facilities as have been granted
to the Municipality of Anchorage for the
public lands involved, subject to the terms
and conditions of the grant dated March 6,
1984, as amended {serial No. AA-51163),
pursuant to the act of October 21, 1976,
43 U.S.C. 1761-1771, located in tne N2N2 of
Sec. 8, T. 15 N., R.» 2 E., Seward Meridian,
Alaska;

6.

A right-of-way, AA-56697, for the cight to
construct, operate, maintain, and terminate
an overhead and/or underground electrical
@istribution line, pole placements and guy
and anchor sites, except for portions
specified to be underground within Park
boundary, subject to the terms and conditions
of the grant dated May 19, 1986, to Matanuska
Electric Association, Inc., pursuant to the
Act of October 21, 1976, 43 U.S.C. 1701,
1761-1771, located in Secs. 7, 8, and 9,
T 15 N., R. 2 E., Seward Meridian, Alaska; and

7.

The terms and conditions of the North
Anchorage Land Agreement of March 15, 1982,
as amended, entered into pursuant to
Sec. 1425 of the Alaska National Interest
Lands Conservation Act of December 2, 1980,
94 Stat. 2371, 2515. A copy of the North
Anchorage Land Agreement was recorded in the
Anchorage Recording District, Book No. 708,
Pages 295-456 on March 18, 1982, and in thePalmer Recording District, Book No. 290,
Pages 396-557 on January 25, 1983, as amended.

In Testimony WHEREOF, the undersigned authorized officer of the
Bureau of LandManagement, in accordance with theprovisions
of the Act of June 17, 1948 (62 Stat. 476), has, in the name of the
United States, caused these letters to be made Patent, and the

{SEAL} Seal of the Bureau to be hereunto affixed.

GIvEN under my hand,in ANCHORAGE , ALASKA
the THIRTIETH dayof SEPTEMBER_ in the year
of our Lord one thousand ninehundredand EIGHTY~SIX
and of the Independence of the United States the two hundred
an

B

Chief, Branch of ANCSA Adjudication

EVENT

Ann Joh on
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Form 1860-9
(November 1984) The Anited States of America

Co all to whom Hese presents shsil come, Sceeting:

AA-8448-A

WHEREAS

Koniag, Ine., Regional Native Corporation
is entitled to a patent pursuant to Sec. 14(f) of the
Alaska Native Claims Settlement Act of December 18,
1971, 43 U.S.C. 1601, 1613(£), of the subsurface
estate reserved to the United States in the
hereinbelow identified patent for the surface estate
in the following described lands:

Patent No. 90-86-0634
Seward Meridian, Alaska

T. 27 S., R. 19 W.
Tract G.

Containing 1.0 acre, as shown on plat of survey
accepted Aprii 11, 1978.

NOW KNOW YE, that there is, therefore, granted by
the UNITED STATES OF AMERICA, unto the above-named
corporation the subsurface estate in the lands above
described: TO HAVE AND TO HOLD the said estate with
all the rights, privileges, immunities, and
appurtenances, of whatsoever nature, thereunto
belonging, unto the said corporation, its successors
and assigns, forever.

THE GRANT OF THE ABOVE-DESCRIBED LANDS IS SUBJECT
TO:

l. All the easements and rights-of-way
referenced in the aforementioned patent of
the surface estate, and to valid existing
rights therein, if any, in the said
subsurface estate, including but not limited

50-86-0635
PatentNumber



Form 1860-10
(September 1985)

{SEAL}

50-86-0635 and

Patent Number.

to those created by any lease, contract,
permit, right-of-way, or easement, and the
right of the lessee, contractee, permittee,
or grantee to the complete enjoyment of all
rights, privileges, and benefits thereby
granted to him; and

The requirements of Sec. 14(f) of the Alaska
Native Claims Settlement Act of December 18,
1971, #3 U.S.C. 1601, 1613(f), that the right
to explore, develop, or remove minerals from
the subsurface estate in the lands herein
conveyed which are within the boundaries of
the Native village of Woody Island shall be
Subject to the consent of Leisnoi, Inc.

2.

-In TESTIMONYWHEREOF. the undersigned authorized officer of the
Bureau ofLandManagement, in accordancewith the provisions
of theAct ofdune 17, 1948 (62 Stat. 476), has, in the name of the
United States. caused these letters ta be made Patent. and the
Seal of the Bureau to be hereunto affixed.

GIVEN under my hand, in ANCHORAGE, ALASKA
the THIRTIETH dayof SEPTEMBER
of our Lord one thousand nine hundred and EIGHTY-SIX
and

8

oI tne tre United States the two nunared
EL NTH

inn Jon n
thief, anch of ANCSA AdiudicatZion
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Fidelity Title Agency of Alaska
title insurance policy provisions

4. The land referred to in this policy is described as follows:

Tract 1,MEA EKLUINA GENERATION SUBDIVISION, according to the official plat thereof, fled
under Plat No. 2009-98, in the records of the Anchorage Recording District, Third Judicial District, State
of Alaska, EXCEPTING THEREFROM the subsurface estate and ail rights, privileges, immunities and
appurtenances ofwhatsoever nature accruing unto said estate pursuant te the Alaska Native Claims
Setilement Act ofDecember 18, 1971 (85 Stat 688, 704; 43 USC 1601, 1613 (£) (1976) as reserved by the
United States ofAmerica in the Patent ofsaid land.

SPECIAL EXCEPTIONS

i. Reservations and exceptions as contained within United States Patents and Interim Conveyances, and/or in
acts authorizing the issuance thereof; said documentsbeing recorded as follows:
PatentNo. 50-74-0164 recorded September 9, 1975 in Book 46 at page 551 which was rerecorded October 7,
1975 in Book 53 at page 469 and also recorded Apri] 9, 1985 in Book 1249 at page 810 and was modified by
instrument recorded March 21, 2003 under Reception 2003-025660-0; Interim Conveyance No. 1211 recorded
September 2, 1986 in Book 1485 at page 195; and Patent No. 50-86-0356 recorded September 11, 1986 in Book
1489 at page 928; Interim Conveyance No. 1287 recorded November 28, 1986 in Book 1531 at page 102 as
modified by PatentNo. 50-93-0601 zecorded December 17, 1993 in Book 2559 at page 197 which was also
recorded May 31, 2006 under ReceptionNo. 2006-035302-0

2. Terms, covenants, conditions and provisions, including rights-of-way and easements as contained in the
AlaskaNative Claims Settlement Act dated December 18, 1971, U.S. Public Law 92-203, 85 Stat. 688, 43
U.S.C.A. 1601, et seq, and any amendments and additions thereto, and any regulations arising therefrom.

ALTA Owner’s Policy
Owner’s ScheduleB Adopted 6/17/06

bobh
Typewritten Text
Fidelity Title Agency of Alaska
title insurance policy provisions

bobh
Rectangle



Order No

a Pacific Northwest Title of
Alaska, Inc.PACIFIC NORTHWEST TITLE

OF ALASKA, INC.

PROPERTY REPORT

Date: May 18,2010

Thisis a Property Report as of May 10, 2010 at 8:00 AM on the following descnbed property:

PARCEL I

ARCEL 2

PARCEL 3

PARCEL 4

A searchof the Companys property records forthe ecording Office reveals that title to the property descnbed
hereinis vested on the date shown above in:

an estate in fee simp le,as toParcels1 and 2;
ax estate in fee simple,as te the surface estate ofParcel3;

ax in fee simple,as to the surfaee estate ofParcel4;and
2 estate in fee simple,as to the subsurface estate ofParcels3 and 4

Fropery Report
2



Order No.

OrderNo.

SUBJECT only to the exceptions shown herein:

GENERAL EXCEPTIONS:
1. Encroachments or questions of location, boundary and area, which an accurate surveymay disclose and which are

not disclosed by the public records; public or private easements, claims of easements, liens or encumbrances which
are not disclosed by the public records, including but not limited to rights of the state and/or public tn and to any
portion of the land for right ofway as established by federal statute RS 2477, rights or claims ofpersons in
possession, or claiming to be in possession, not disclosed by the public records; material or labor liens or statutory
liens under State Acts not disclosed by the public records; any service, installation or construction charges for sewer,
water or electricity.

2. Right of use, control or regulation by the United States ofAmerica in the exercise ofpowers over navigation.
3. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or

assessments on real property or by the public records.
4. (1) Mining claims; (2) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (3) water

rights, claims or title to water, or matters relating thereto, whether or not the matters excepted under (1), (2) or (3)
are shown by the public records.

SPECIAL EXCEPTIONS:

Property Report
Page 3



Order
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11. EXCEPTIONS, RESERVATIONS, AGREEMENTS, EASEMENTS AND USE RIGHTS as set forth in Interim
Conveyance :

Recorded:
Book/Page:
Affects: Parcels 3 and 4

12. TERMS, COVENANTS, CONDITIONS AND PROVISIONS, including rights ofway and easements, as contained
in the Alaska Native Claims Settlement Act, dated December 18, 1971, U.S. Public Law 92-203, (85 Stat. 688, 704;
43 U.S.C. 1601, et seq.).

NOTE: No assurance is given as to the location of the common boundary dividing the surface and subsurface
estates as provided in said Act.

Affects: Parcels 3 and 4

13

14

1S

Property Report
Page 4+



First American Title Insurance Company
title insurance policy provisions

Legal description wherein only the surface estate is conveyed:

Lot Block SUBDIVISION, according to the official plat
thereof, filed under Plat Number , Records of the Recording
District, Fourth Judicial District, State ofAlaska.

EXCEPTING THEREFROM THE SUBSURFACE ESTATE and all rghts,
privileges, immunities and appurtenances ofwhatsoever nature accruing unto said estate

pursuant to the Alaska Native Claims Settlement Act of 12-18-71 (85 Stat 688, 704; 43
U.S.C. 1601, 1613(f) (1976) as_ reserved by the United States ofAmerica.

Exceptions that may be used, depending on the circumstances:

1. Terms, reservations, conditions and provisions contained in the interim conveyance
from the United States ofAmerica as herein noted,

Recorded:
Recording Information:

2. Any defect or invalidity of the title to said land based on the fact that no patent has
been issued by the United States of America. Upon the issuance of said patent and
recordation thereof in the Anchorage Recording District, said land will be subject to all
the provisions and reservations contained therein.

3. The terms, covenants, conditions and provisions, including rights-of-way and
easements as contained in the Alaska Native Claims Settlement Act, dated December 18,
1971, U.S. Public Law 92-203, 85 Stat. 688, 43 U.S.C.A. 1601, et seq.

4. Reservation of the subsurface estate in said land including, but not limited to, nights of
entry to explore, develop or remove minerals from said subsurface estate, as set forth in
Sections 14(f) and 14(g) of the Alaska Native Claims Settlement Act referred to
hereinabove.

NOTE: No assurance is given as to the vertical delineation of the surface and
subsurface estates in said land as provided in said act.
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@ &. 22238 4 Non Development Covenantcc *
COOK INLET REGION, INC. (CIRI), an Alaskan Corporation, whose business address is
2525 C Street, Anchorage, Alaska 99503 (P.O. Box 93330, Anchorage, Alaska 99509-
3330), for and in consideration of Ten Dollars ($10.00) and other good and valuable
considerations, the receipt of which is hereby acknowledged, does hereby grant unto
Eklutna, Inc. (hereinafter called "Surface Owner"), whose business address is 16515 -

Centerfield Drive, Eagle River, Alaska 99577, a Non-Development Covenant in
consideration of the foregoing and the terms and conditions hereinafter set forth.

‘ RECITALS

A. CIRI owns title to the Subsurface Estate pursuant to the Alaska Native Claims
Settlement Act (ANCSA), (Public Law 92-203, 85 Stat. 688, 43 U.S.C. 1601 et
seq, as amended), in the following described lands, recorded in the Anchorage
Recording District, Third Judicial District, State of Alaska (the "Property"):

Tract 1, MEA EKLUTNA Generation Site Subdivision,
according to the plat thereof filed under Plat No. 2009-

- 92 in the Anchorage Recording District, Third
Judicial District, State of Alaska.

B. The Surface Owner owns the title to the Surface Estate in the Property.
.

C. The Surface Owner has requested CIRI to covenant to limit its rights to develop
and use the Subsurface Estate, and CIRI is willing to covenant under the terms
and conditions hereinafter provided.

TERMS

Section 1. DEFINITIONS.

A. "Gravel Resources" includes gravel, sand, pumicite, rock, stone and other stony
materials that are not (and are not proposed to be) mined or milled or smelted
as mineral ore.

B. "Commercial Use" means, with respect to Gravel Resources, any use of Gravel
Resources for or in the reasonable expectation of profit or commercial benefit



including but not limited to the sale, lease or use of Gravel Resources for an

airstrip, road, highway, railroad or dock.

C. “Off-Premises Use” means, with respect to Gravel Resource, any use of Gravel
Resources either (1) off the premises of the Property, or (2) if the Property is
divided or subdivided into two or more parcels, off the Premises of any such
parcel even though the use is or would be on another parcel divided or
subdivided from the Property.

section 2. NON-DEVELOPMENT BY CIRI.

A. CIRI shall not disrupt the Surface Estate, disturb the lateral or subjacent support
of the Property or exercise any of its right to the Subsurface Estate to a depth of
250 feet of the Surface Estate.

B. CIRI shall not object to the entry and use of the Property by the Surface Owner.

1. To a depth not to exceed two hundred fifty (250) feet from the natural
surface contour of the Property as of the date of this Non-
Development Covenant for purposes of excavation for and placement
and maintenance of foundations, pilings, pipe and septic systems and
utility facilities; and

2. To such a greater depth than two hundred fifty (250) feet as may be
necessary or convenient for purposes of drilling a well to produce a
sufficient and adequate supply of water for use on the premises of the
Property;

Provided, however that this subsection 2(B) (2) of this Non-Development
Covenant does not and shall not authorize any extraction or use of resources,
other than water, from the Subsurface Estate of the Property.

Section 3. USE OF GRAVEL RESOURCES.

CIRI shall not object to an Incidental Use of Gravel Resources on, within or under the
Property, for the purposes of fill for grade and contour leveling and road construction,
backfill for foundations and the construction of building pads and driveways.
Commercial and/or Off-Premises uses by the Surface Owner are prohibited.

2of 3

2009-073315-0
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section 4. COVENANT RUNS WITH THE LAND.

This Non-Development Covenant shall run with the land and inure to the respective
benefit of the heirs, successors and assigns therein of the parties hereto.

COOK INLET REGION, INC.aim Cunningham
tts: Director, Land & Resources
Date: October 14, 2009

STATE OF ALASKA )

THIRD JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on the 14” day of October, 2009, before me, the undersigned, a
Notary Public in and for the State of Alaska, personally appeared Kim Cunningham to me
known and known to me to be the Director, Land and Resources for Cook Inlet Region,
Inc., and she acknowledged to me that she had in her official capacity executed the
foregoing instrument as the free act and deed of the said corporation for the uses and
purposes therein stated, and that she was duly authorized to do so on behalf of said
corporation.

WITNESS MY HAND and official seal.

wweS %
_

SP yotary .* |SSo: 302 otary Public in and fo
SE. Se i

SeOs
us =&3 My Commission Expire

By .7E oF & »° ws cS
Syjfeion Gagn oS

RETURN THIS INSTRUMENT TO:
Cook Inlet Region, Inc.
P.O. Box 93330
Anchorage, AK 99509-3330
Attn: Director, Land & Resources

--—- '
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AguilarMaterials

Aguilar v. United States, 474 F.Supp. 840 (D. Alaska 1979)

Stipulated Proceduresfor Implementation ofthe Order in Aguilar v. United States ofAmerica,
No. A76-271 Civil

Excerpt from Chapter I - Introduction, Bureau of LandManagement Aguilar and Title Recovery
Handbook for Native Allotments)

A Guide to Aguilar Proceedings for Current Landowners and Interest Holders (Excerpt from
Appendix 3, Bureau of Land Management Aguilar and Title Recovery Handbook forNative
Allotments)
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Zea IN THE UNITED S amsaa BS DISTRICT COURT oooe

owes of
oe lewweed

we =zeres _ fe\
=

FOR THE DISTRICT. OF ALASKA-.
Beese332 <a

ry wns
2 °

es situ
a we

ls ETHEL
AGUILAR, et al.,

| .s 35 * STIPULATED PROCEDURES F'32° Plainciffs, ON O ONOP:
Vv.

1]
te UNITED STATES OF AMERICA,

ae
33 ‘Defendant. ) Decket No. A76-271 Civil
H

ut
Oe

The parties by and through their attorneys stipulate,
subjece to the Order of the Court, to the following procedures

$1
to implement che Order of the Court dated July 31, 1979,

that the Department of the Interior adjudicate the substantive
claims of the plaintiffs to land patented to the State.

i. The Bureau of Land Management (BLM)
willi

review each allotment applicationfile to determine whether
there are any legal defects in the application. Legally

af defective applications which are incapable of being corrected
st
fe will de rejected, and rejection by the authorized BLM official

,4 shall be final for the Department.
sj 2

es 2. Where an applicant whose application is not
|

rejected pursuant to paragraph 1 of this stipulation is



; So oF
APPENDIX 2, page 2 +

li

.

3} deceased, the Office of Hearings and Appeals will determine

the applicant's heirs before SLM proceeds.

CR
EE
D

shall be for investigatory purposes only and shall not

constituce an administrative agency adjudication of the

:
i. a 3 3. ‘Where the merits of the application turn on- pe ! whether the applicant's use and occupancy predate the commence~

Tab =e " menc of the rights of the State, the 5Lé will examine che |

ish i file. The examination, and all further proceedings until a
iE

18
<

jf
€ederal court action to cancel the State's patent is initiated,

|

7
0@

(a
eo

ns
ca
m

%
©

co
m
et
s

ew
e

ce
ce

tights of chird parties. If che application and coatents of-
the file indicate thar the applicant's use and occupancy E

. began after the rights of the State arose, the BLM will
"' inform che applicant by letter of the date of commencement _:

of che Stsce's rights and that the application will be

rejected uniess the applicant files an affidavit within
ninety days alleging, with particularity, specific use prior

7 to the este on which the rights-of the State arose.
é

1 ' 4, the application and contents in the file
indicate that use and eccupancy began before the State's

i rights arose, or if an affidavit to that effect is received i
4, Pursuant Co section 3 of this stipulation, the SLM will send

a letter to the spplicane informing the applicant thac based

ts upon the file, ic appears that the spplicaticn may de found
- valid. The Lecter will invice any additionai evidence such

STIPULATES PROCED. FOR
*. IMPLEMEST.ATION OF CRDER -2-
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aswitness statements and photographs, which the. applicant
.

may wish to present to bolster the claim. At the same time,
the BLi will send a letter ro the State stat-ng that it

appears that the application may be found valid and inviting
any evidence or comments the State may have to dispute the

claimof the applicant. Both the State and the applicsnt
will have ninety days to respond...

S. ‘Ie, either because no comments or evidence

are received questioning or disputing the claim of the

applicant or, if on the basis of the case File sand comments

and evidence received, the BLM concludes that the application
is valid, the BLM will find the application valid and refer
the matter to the Solicitor's Office for settlement or re-

: ferral to the Department of Justice.
6. If the BLM coneludes that the applicant has

fsiled to provide sufficient proof of entitlement, the BLM

will conduce a hearing. The applicant will be notified of
the hearing date and the reasons for the proposed rejection.
The hearing will be informal with a designated BLM decisione °

maker as the presiding officer. The presiding officer may

ask questions,and the applicant and the Stare shall have

.. the oppertunity to present evidence and cross-examine wit-
nesses. The hearing will be taped, bur not necessarily

. trunseribed by BLN. Based on evidence presented at the

STIPULATED PROCED. FOR
IMPLEMENTATION OF ORDER -3-
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hearing or contained in the case file, the BLM presiding
officer will make a decision to reject or refer the claim t
the Solicitor's Office, which decision shall be final for

the Department, provided that the hearing examiner may not

rely on any matter not sdmitted in evidence at the hearing

to reject an applicscion.
7. The BLM shall have discretion to order a

field report before 2 hearing, in order to gather evidence

* er to more securstely determine the lecation. All parties
referenced in paragraph 13 of this Stipulation shall be

notified of the field exam, given the opporcenity to be

: present, and provided a copy of the report.
eo

8. The Solicitor's Office will attempt to settle
the allotment claims referred to iteby BLM, by requesting ai
quitclaim of the land from the State.

9. If settlement is not possible the matter will
be referred to the Deparrment of Justice with a recommenda-

* gion that suit to cancel patent be instituted. Nething in
this stipulation or in che procedure which it establishes in

:, any way affects the discretion of the Attorney General of
the United States with respect to any such recommendation.

:
The parties referenced in paragraph 13 of this Stipulation
shall be nosified of the referral.

10. If st any time the Stare wishes co quiseclais
all of its interest in the land and tenders a valid and

- STIPULATED PROCED.. FOR
THPLEMENTATION OF ORDER oho-
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appropriate deed, the Uniced States shall accept the quit-
claim and issuean allotment to the applicant, and the:

acreage shall be crediced to the State entitlement uncer

which the lands were originally conveyed. Provided, chis

paragraph shall not apply to any application which would dSe°
°

determined invalid for legal defects as described in paragraph

“iQ.
11. If at any time the State is willing to convey

; a.portion of the allotment, or the entire allocmenc subject

*: to reservations, in sertlement of the applicant's claim and

tenders a valid and appropriste deed, the Solicitor's Office
* will forward the offer to the applicantand coordinate the.

settlement. Counseling for the applicane will be available.
‘from the BIA. Provided, this paragraph shall not apply to

any application which would be determined invalid for legal
* defects as describedin paragrsph 1.

12. If after counseling, the applicanc wishes to

accept the settlement, a settlement agreement will be drawn
‘
up and submitted to the Court for approval. acreage received .

.. by the applicant shall be credited co the State enciclement
under which the lands were originally conveyed.

13. Copies of all notices sent to che applicance
will be sent to Alaska Legal Services, applicant's private
counsel, if any, the Bureau of Indian Affairs, and the

State.
'

STIPULATED PROCED. FOR
IMPLEMENTATION OF ORDER -S-
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14, If ac any point the BLM becomes aware of the-
es

identity of a third party. claiming. an interest in che land,
sx whether independently or through purporced conveyance by the

emais
ensue
"eG

as 38
State, it shall afferd the chird party the same notice and

<2
os

ag
procedural rights as

those.
afforded the Scate uncer this

activ 382a stipulation.
a? Respectfully submitted,a= <

MICHAEL R. SPAAN
United States Attorne

e

-
paTeD: 2/ 2/¢3 ALG?

craic *ruYeRy
Alasks Legal

Sererre porporacion

FES 3; 1853
IT 1S SO ORDERED:

UNITED Sasect rec Nseet COURT
OISTRICT OF ALEEXA

Mh it
entty

DATED:|ate
— 4 Si < > Ne ‘

” tenes te———
JUDGE }

i Uniced States Districe Judge
ees Czaig Tillerytichael Spaan

STIPULATED PROCED. FOR
IMVLEMENTATION OF ORDER a
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’
A GUIDETO AGUILAR PROCEEDINGS

For Current Landowners and Interest Holders

Introduction

. This information is being provided to help you understand the enclosed letter.

The property described in the letter was originally owned by the Federal government and has
been claimed by an Alaskan Native under the Native Allotment Act of May 17, 1906.’ You are
receiving the enclosed letter because the Bureau of Land Management's (BLM) research
indicates that you are a current owner of the property or that you currently hold an interest in
the property. The letter shows that copies have been furnished to the individuals and entities
listed. If you know of others with an interest in this property, please provide their names and
addresses to the BLM so that they may be notified of these proceedings.

Your interest in the property is not being taken away or formally challengedby the enclosed
letter and this explanatory information. Rather, this material explains why other claims to the

-
land are being considered at this time and the procedures that apply to the current review. Even
if there is a valid Native allotment claim to the land, the following information will explain
procedures to protect all parties and some possible defenses that may.apply to you.

Under the Native Allotment Act, Alaskan Natives received a preference right to Federal lands
used and occupied by them. This preference right became perfected upon the completion of five
years use and occupancy and upon the filing of an application for allotment. This legal
preference right has been recently clarified through administrative and court decisions. Two of
these court decisions found that in certain situations Native allotment applicants had been denied
due processunder the law. Allotment applications should not have been rejected by the BLM
Without first giving the applicant an oppormmity to present oral testimony supporting his claim
of use and occupancy.” And filing his application, an intervening claim by someone else could
not be used by the BLM as the only reason for rejection of the allotment application.’ In the
latter case, the District Court for Alaska ruled that the BLM must determine whether Federal
lands were mistakenly or wrongfully conveyed to someone other than the Native allotment

'
As amended by the Act of August 2, 1956, 34 Stat. 197, as amended, 70Stat. 954; 43

U.S.C. 270-1 through 270-3 (1970). Repealedbut with a savings clause for applications pending
on December 18, 1971, by the Alaska Native Claims Settlement Act, 85 Stat. 688, 710; 43
U.S.C. 1601, 1617. Sce also Sec. 905 of the Alaska National Interest Lands Conservation Act
ofDecember 2, 1980. 94 Stat. 2371, 2435: 43 U.S.C. 1634.

529 F.2d 135 (1976).

ica, 474 F. Supp. 840 (D. Alas. 1979)
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applicant.‘ If it appears that the land was wrongfully conveyed, it is
the BLM's responsibilityto recover the land for the applicant or his heirs.

A

ouilan 1 Pro: der dated February 9, 1983, tell the
BLM how to proceed in such cases.

"

One of the first steps is the issuance of the enclosed letter. The information received by the
BLM as a result of this letter will be used to supplement the information already contained in
the Native allotment applicant’scase file. Please note that the case file is available for public
inspection at the BLM public rooms located in the Federal Building at 701 C Street,
Anchorage and at theBLMoffice at 1150 University Avenue, Fairbanks. If you would like
to examine the case file, cal} (907) 271-5960 (Anchorage) or (907) 474-2240 (Fairbanks) for
hours and procedures.

When the 90-comment period provided for by the letter has ended, the BLM will review all of
the available evidence and make a preliminary finding for rejection or approval of the allotment
application. If the BLM concludes that the applicant has failed to provide sufficient proof of
entitlement, it is required to hold an informal hearing. Followingthe hearing, the hearing
officer will issue a decision approving or rejecting the allotment application. If a hearingis
required, you will be notified so that you may be present to testify and to cross-examine theapplicantand any witnesses. The decision of the BLM hearing officer on the allotment claim’s
validity is final for the Department of the Interior and is not subject to administrative appeal.
If any party is dissatisfied, he can file an action in court. However, as a currentowner, title

cannot be taken from you unless court action
is

filed; you can assert defenses and otherargumentsat that time.

If the BLM determines that the allotment application is valid, the case will be referred to the
BLM’s attorneys who will then take all appropriate actions to recover title to the land. If
recovered, title will then be conveyed to the Native allotment applicant. Title may be recovered
‘through a negotiated settlement or by District Court order.

General Informiati

Before a Native Allotment application can be found valid, the applicant must show substantial
and continuous use of the land taking into account seasonality of use consistent. with Nativelifestyleand culture. He also must show that the resources associated with the claimed uses are
(or were) present and that he used the parcel as an independent citizen at least potentiallyexclusiveof others. The applicant’s use of the land must also be such that anyone entering the
land could have observed or found out about it. Substantial cessation of use by the applicant
Prior to

the filing of his application and prior to the segregation of the land by another claimant’s

‘
This ruling was extended to alll land conveyed by the federal government in State of

Alaska v.13.90 Actes of Land,
625 F. Supp. 1315 (D. Alas. 1985)

4
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application is a
possible reason for rejection of the allotment application.*

The standards which the BLM applies in determining whether an applicant’s use and occupancy
entitles him to an allotment are found in Title 43 of the Code of Federal Regulations, subpart
2561 and in a body of administrative decisions from the Interior Board of Land Appeals (BLA).
Copies of the IBLA decisions are available for use by the public in the Alaska Resources Library
located on the first floor of the Federal Building in Anchorage and through the BLM public

-

room in Fairbanks. .

In Aguilar proceedings, the burden of proof is on the Native allotment applicant to show by a
preponderance of the evidence that his use and occupancy of the land meets the requirements of
the statute and regulations.

You may be able to claim you are a bona fide purchaser as a defense in these proceedings.
The existence of a bona fide purchaser is recognized as a legal defense to a federal suit to
recover title. Bona fide purchasers are individuals or entities who have acquired the land from
the original patentee or a subsequent owner for valuable consideration (i.e. money or
performance).

The transaction must have been made in good faith, and the buyer must have been unaware of
the allotment applicant’s conflicting claim, or unaware of anything which would have led him

*

to check further (for instance, physical evidence of prior use of the land, the presence of others
on the land, or information from others that there was a conflicting claim would be reasons to
check further). A hearing will be held to allow the Native allotment applicant and the property
owner to present evidence conceming the claimed defense. Based on the evidence and testimony
provided by both parties, the BLM hearing officer will determine whether a bona fide purchases
exists thus barring recovery of the land. -

If you believe that you qualify as a bona fide purchaser, you should submit evidence to support
your claim. Such evidence could include a copy of your title insurance policy, copies of
documents pertaining to the transaction whereby you acquired your interest in the property or
affidavits from you and others familiar with the history of the land.

The process described in this guide could affect your property rights. If you have additional
question, please call (907) 271-5768 and ask for the Bureau employee who signed your letter.
You may also wish to consult an attorney.

*

US, v, Flynn & Orock, 53 IBLA 208 (1981)(afta



I - ) N

A. Background, In 1971, Ethel Aguilar timely filed a Native allotment application
with theDepartmentof the Interior. The Bureau of LandManagement(BLM)rejectedher application, along with seven others, becausethe lands for which
these applicants applied were patented to the State of Alaska in the early 1960’
The Interior Board of Land Appeals (IBLA) affirmed BLM’s decision in EthelAguilaret al., 15 IBLA30 (1974), stating that even though a patent may have
been issuedby mistake, it vested title in the State and removed from jurisdiction
of the Department of the Interior the right to inquire into and consider any
disputed issues. The applicants challenged the IBLA decision in U. S. District

In 1979, the District Court in Aguilar y, United States, 474F. Supp. 840 (D.
Alaska 1979) (see Appendix 1), remanded the cases back to the Department of
the Interior with instructionsto adjudicate. In the decision, Judge von der Heydt
held that use and occupancy prior to a State selection gave Native allotment
applicants a preference rieht which was not eliminated simply because the State

filed an application prior to the Native filing an spplication.
(See Native

AllotmentHandbook, Chapter I. A. §SaLecL OF eu Tae Native. Allotmeni

Application for more information on preference rights.) Therefore it was ruled
that the Department of the Interior has a responsibility to determine whether land
conveyed to the State of Alaska was mistakenly or wrongfully conveyed based
on the fact. that a Native allotment filed subsequentto the
conveyance, Claims use prior to the State selection application. The court
ordered the Department to adjudicate the allotment claims and found that, if the
allottees have a superior claim “it is the responsibility of the defendant [United
States] to recoverthe land.

In 1983, the parties in the Ethel Aguilar case, agreed to Stipulated Procedures
for the implementation of the 1979 order (see Chapter II and Appendix 2).

These stipulations are the Dasis for the Aguilar procedures and guidelines set outin Chapter II of this handbook.

Title recovery is not always associated with the Aguilar process. It can be used
in certain instances with Native allotments where following the Apuilar
stipulations 1s not necessary (see below under B. Scope) or it can be used withothercase types. Chapter I of this handbook is intended to cover all title
recovery steps involving Native allotments. The 1985 TitleRecoveryand

1



me tion Hay book is
still current and should be used for all other

case types and for document correction.

. Scope, Although the Aguilar stipulations address the process for adjudication of
Native allotment claims on land patented to the State, they also fulfillthe due
process requirements for adjudication of allotment applications in similar
situations, such as land tentativelyapproved (TA’d) to the State, patentedor.

interimly conveyed (IC"d) to

3

Native Pe ee On tas
aD7 Alask mt Land, 625F. Supp. 1315, 1319 @.

Alaska 1985); af ka n Reconsideration), 83 IBLA 237,
254, 91 LD. 331, 341 (1984). Therefore, the use of the Aguilar stipulations has

been extended to alll types of conveyed land.

Aguilar procedures will also be used for lands approved to the State under the

Mental Health Enabling Act. These approvals must be treated like tentativeapprovals mek Nz ary

_¢

(9th Cir. 1988) and Solicitor’s opinion of April 11, 1988).

The Aguilar procedures will pot be used if title recovery is required due toadjudicationerror (e.g., failure to exclude a valid allotment with the correct
location shown on the record at the time the lind’ was conveyed to another
pasty). In these cases, go directly to title recovery.

Aguilar procedures also do not apply if the allotment is on TA’d land in a core
township.

If an allotment was excluded from a TA or an IC, and as a result of survey the
legal description of the allotment has shifted within the TA’d or IC’d boundary,
it is not necessary to follow the Aguilar process if the State concurs in or if the

Native corporations affirm the
TA'd

or
IC
'dboundary,

respectively, as excluding

Oe ee See Native Allotme: andbook, ChapterVIII. Title
ONCUTTERCS for special procedures in these. cases.

“If an allotment was not excluded from a conveyance but was legislatively
approved pursuant to the Alaska National Interest Lands Conservation Act
(ANILCA) (.e. title passed from the United States after June 1, 1981 and all

- ANILCA criteria are met), do not-follow the Aguilar procedures and proceed
_

directly to requesting voluntary reconveyance (see Chapter Il. J. Request for
Voluntary Reconvevanc - Since the applicant is not required to prove use and
occupancy

on a

legislatively approved allotment,
a
stipulation no. (Stip.) 4

letteris mot necessary."

),

or, 836

At
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132
U
S.

357,
366(,

10
B.Ct.

112,
33
LE’

pre

the statute,
and

therefore
not

to
entry.

W
ashington,

23
LD

.
454,

486,
certain

tends
claim

ed
by

the
State

under
a
school

grant,
w
ere

eceupled
and

had
been

been

i

APY
EN

I.

4%
4
FED

ERAL
SU

PPLEM
EN

T

Congress
itself, in

apparent recognition
of

possible
individual

Indian
possession,

has
in

several
of

the
state

enabling
acts

That
departm

ent
authority

by
issuing

tim
e
to

tim
e
te

its
loca]

officers
to

protect
required

the
incom

ing
State

to
disclaim

the
holdingsof

to
lands

“ow
ned

by
any

Indisa
er

Indian
tribes.”

See
25

Stat.
676,

¢.180,
§
4,par.

2;
28

Stat.
107,

e.
188,

§
8,

par.
2

against
the

efforts
of

w
hite

m
en

to
dis-

them
.
See

$
L.D

.
$71;

6
LD

.
32

LD
.
322.

In
Poisalv.

35 LD
.19,

the
right

of occupancy
of

an
of

these
individual

upheld
ss

against
in
abandoning

their
an

attem
pted

hom
estead

entry
by

a
w
hite

attaching them
selves
to

2
definite

locali-
m
as.

In
State

of W
isconsin,

19
LD

.
518,

ty,
reclaim

ing,
cultivating

and
im

proving
granted

to
the

in harm
ony
w
ith

the
w
el

vation,
but

the
rightof

of
the

G
overnm

ent
w
pbeld,

although
hsve

m
entioned:To

subject
thereto.

In
by

se
doing

they. soquired.no
possessory

v. Johnsen,
30

LD
sights

to
w
hich

the G
overnm

ent
w
ould

eutry
under

,
be

contrary
to

w
hich

applied
to

“unappropriated
the

w
hole

spirit
of

traditional
Am

eri-
lends.”

it appeared
that

at
the

tim
e
of

policy
tow

ard
these

dependent
the

entry

Cram
er

v.
U
nited

States,
261

U
S.

st
227-

2,
48

SCt.
at

344
W
hilesom

e
of

the
language

in
thia

decision
is

unfortunately
paternalistic

the
legal

principles
announced

5p
the

possession
and

of
the

plaintiff,

w
nappropriated

w
ithin

InSchom
acher
v.Stateof

in
Cram

er
w
ould

sppesr
to

have
even

m
ore

force
w
hen

applied
to

a
right

of
cocupancy

protected
by

the
N
ative

Allotm
ent

Act
of

1906.
N
o
statute

or
treaty

protectedthe
of

cocupancy
litigated

in
Cram

er
w
hile

the
right

of
ocenpancy

of
these

plain-
tiffs

is
explicitly

given
a
preference

under
the

N
ative

Alletm
ont

Act.
Sce

also
M
inne-

sota
v.

H
itcheock,

185
U
.S.

$78,
388-92,

22

S.Ct.650,
46

LEd.
954

(1902)(a
grant

to
M
innesota

from
the

U
nited

States
w
as

held
net

to
include

Indian
land

protected
by

treaty
but

not
form

ally
set

aside
as

an
Indian

reservation).
Leavenw

orth,
Law

-
renceand

G
alveston

Railrozd
v.

U
nited

States,
92

U
S,

738,
23

LEd.
634

(1876) (a
grant

to
Kansas

from
the

U
nited

States
for

the
purpose

of
building

a
railroad

w
as

held
not

to
include

Indian
land

protected
by

tresty
stipulations). W

hilethe
tw
e
cases

just
cited

involved
Indian

lands
protected

by
treaty,

there
is

no
apparent

reason
w
hy

less
protection

should
be

given
to

iands
of

N
ative

Alaskans
that

are
protected

by
8

statute
such

as
the Allotm

ent
Act.

im
proved

by
an

living
spart

tribe,
bat application

for
allotm

ent

the
provision

excepting
lands

“otherw
ise

disposed
of

by
or

under
authority

of
an

act
of

Congress.”
Secretary

H
itchcock,

decidingthe
“It

is

allotm
ent
of

this
land

until
votiee

of
his

to
apply

for
an

dispesal
thereo

parchaser st
auch

sale
w
as

bound
to

take
potice

of
the

actual possession
of

the
lands

by
the

Indianif,
as

alleged,
he

w
as

m
enly

and
toriously

in
posession

thereof
at

and
prior

to
the

alleged
sale,

w
ithin

w
hich

app
stouldbe

m
ade.”



APPENDIX 1, page 6 AGUILAR v. UNITED STATES 845
Cite an 474 F.Supp.840 (1879)

(4.8&] Theo fact that these Natives did 67 L.Ed. 890 (1928) (A homestesd claim that
not file an application for an allotment un- was not yet patented was held

a
valid exist-

ti] after the land was selected by the State ing right excepted from s Presidential

does nat eliminate the protection given withdrawal order becauae, ‘{t}he effect of 3

their right of use and occupancy. -The.de- preliminary homestead entry is to confer
partmental decisions and rules regarding upon: the entryman an exclusive right of
allotment rights are in some respects simi- possession,which continues sc long as the
lar to those governing settlementand
homestead. HerbertH. Hilscher,67 LD. at

entryman complica in good faith with the
requirements of the homestead law.”)

414. The preference right granted Alaskan Two departmentaldecisions also support
Natives under the allotment act is very the position of the plaintiffs in this case.
similar to the right of preemption frequent- In and Southern Railwsyv. Setuck
ly granted white settlers who cocupied pub- Harry, Heir ef Setuck Jim, 48 LD. 362
fie lands on the American frontier before (2921) it was held that actual eccupancy and
the lands were surveyed and therefore were use of a tract of land by an Alaskan Native
not availablefor sale. The rightof pre- prior to its inclusion in the Tongass Nation-
emption gave the settlers first chance topurchasethe land. Shepleyv. Cowan,91 al Forest confers upon the occupant a pref.

U.S. 380, 28 LEd 424 (1875) involved a erence right to a Native Allotment, al-
dispute between state sciection rights and a though the applicationfer the allotment

was filed subsequentto the proclamation
sottler's pre-emption rights. The plaintiff creatingthe National Forest. In 8 more
based his claim on « patent received from

recent decision of the Intericr Beard ofthe State of Missouri and the defendant Land Appeals it waa beld that the use end
based his claim on a patent issued by the eceupancy of an allotment applicant would
Daited States to a settler claiming pre-emp- preclude State eclection under the Stete-tien sights. The Court noted thet as hood Act even though the applications foragainst each other (in the instent case the the allotment was filed after the tentative
right of Alaske as against the allotmentapplicants),“the first in time in the com-

approvalof the State selection. Lucy&
mencementof proceedings for the scquisi-

Abvekana,3 IBLA 362 (1971). The forego-

tion of the title, when the same are regular. ing cases convince this court that the plain-

ly followed up, is deemed to be first in tiffe are correct in their contention that
right.” Shepleyv.Cowan,91 US. at 988.

land is en allotment claim used and eccu-
pied for subsistencepurposes by an AleckanBut the Court earlier in ite opinion had held Native was not available for conveyance to

that the first initistory act for a preemp-
the Btate of Alaska.tien settlement takes effect at settlement.

“Thus the patent upon a State sclection {6] The State of Alaske as amicus has
takes effect as ef the time when the selec- argued that the contention of the plaintiffs
tien is made and reported to the laad-office; is forectosed by this court's decision ta Unit-
and the patent upon a pre-emptionesttle- ed States v. Atlantic Richfield Ca, 485
ment takes effect fram the time of the FSupp. 1009 (D. Alaska 1977) which held

as disclosed in the that § 4a) of the Alaske Native Claims
atatement or proofs of the settler to the SettlomentAct, 43 U.S.C. § 1603(a), extin-
register of the local land-affice.” Shepley guished all cisims based upon. aboriginal
v. Cowan,91 US. at 837 (emphasisedded). tithe at conveyance or tentative approval ef
The Court held that the patent based upon conveyanceto the State ef Alaska. None
the pre-emptionright was superior. In of the principles announced in this decision
much the same way the preference right disturb that decision because the claims of
the Alaskan Natives in this case was ac- the plaintiffs are not based upon aboriginal
quired upon their firet use and occupancy of title but are based on the first preference
the land. See also Stockleyv. United given these Natives by the Allotment Act
States, 260 U.S. $32, 544, 43 S.Ct. 186, 189, passedin 1906. Ratherthan extinguishing



the claims of ANCSA repealed
the Allotment Act but provided “any sppli-
cation fer an alfotment that is pending be-
fore theDepartmentof the Interior on De-
camber 18, 1871, may, at the option of the
Native spplicant,be approved . . .",
§ Ia), U.S.C. §.1617{0). Acceptanceof the
State's argument would mean thst what
the Congres saved in § 18(s) it had already
extinguishedby § 4. It would create the
anemaious situation where Natives who.
happened to use aud occupy land conveyed
to the State had their allotment rights tak-
en away, while Natives Living en federal
land had their allotment preserved. The
State or the defendants have referred to no
past of the legislative history ef ANCSA
that would support such an act of discrimi-ationon the partof the Congrem. At
mast the potential conflict between § 4 and
§ 18(a) ervates an ambiguity in ANCSA"

‘hat must be resolved in favor of the Na-
' ven. Alaska Pacific Fisheries v. United

States, 248 U.S. 78, 89, 88 S.Ct. 60, 68 LEA.
138 (1918), Bryan v. Itasea Co. 426US.373, -

392-83, 96 S.Ct. 2102, 38 L.Ed 2d 710 (1976);
Alaska Public Easement Defense Fund v.
Andrus, 435 F.Supp. 664, 671 (D. Alaska
197%),

The claims of these plaintifis are in no
way comparableto the amorphous trespass
claims amerted in the ARCO case. Nosp-
plicant for a Native allotment can recive
more than 160 acres and no Native who
does not slready have an applicationpend- .

ing before theDepartmentof Interior a2 of
December18, 1971, could benefit from this
decision.
I. The Federal Government's Respansibil-
ity to Recover LandsWrongfully
to the State

:

The defendant has refused to adjudicate
the plaintiffs’ applicationsso that it can
determine the validity of their allotment
etaima ~The Department of Interior only
made an informal investigationand deter-
suined that the conveyancesto the State
sre valid. The existenceor sufficiency ofa pisiatiffs’ use and occupancy cannot bedeterminedon a motion for summary j

ment. But the rights of the plaintiffslike-

4% FEDERAL SUPPLEMENT

wise cannot be determinedwithout a for-
mal adjudication under Pence v. Kieppe,
S29 F.2d 386, 187 (Sth Cir. 1976).

. Americans thegovernmentowes 2 special
analogous to those of a trustee. Beck-pai United States, 2A U.S. 418, 82 S.Ct.

424,& L.Ed.$20 (1912); Seminole Nation
v. Gaited States, 316 US. 286, 62 S.Ct. 1049,
88 LEd. 1480 (1943); Merten v. Ruiz, 415
US 199, 96 S.Ct 1065, 89 LEG
(1974). These “exacting fiduciary

ite greatest forese. Seminole Nation v¥.

no longer has to act because it has already
gives away the land claimed by the plain-
tiffs. But this is clearly circular reasoning:

tiffs contend woold establish that the Unit-
udg- ed States wrongfullyor mistakenly con

veyed the disputed allotments to the State

APPENDIX 1, page 7

[71 In its relationshipwith

indaris™ apply to the federal government
toward Alaskan Natives. Aias-

ka Pacific Fisheries v. United States, 249
US. 58, 99 208, £3 L.Ed. 474 (1918);
Aiext ef St Paul islandv.
United States, 480 F.2d $31, 202 C.Cl. 182
(1973); Adamsv. Vanee,187 U.S.App.D.C.
41, £3 n. 3, 570 P2d 950, 953 2. 3
People of Togiak v. United States, 470

Evie v. Secretary
of HUD, 464 FSupp. 44 (D. Alaske 1978).

18.9) previous section of

rily protected interests which the plsintifis
have in the land which

The “pref right” gives
plicants first choice in the land included in a

pending application. If throughan adjudi-

whies they allege which would establish
their right to an allotment, they would have

equitable interest in
The pretectionof property rights is

where the responsibilityhas

United States, 316 U.S. 286, 62 S.Ct 1049,

Tribeof Indians v.Merton,864 F.Supp. 252
(D.D.C.1953}. While the governmentin
litigationhas ita trust responsi-
bith. itevidentlytakes the position

The Departmen of Interiorref
adjudicatory bearings
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PANEL 3



RS 2477
Federal Statute: "The right of way for the construction of highways over public lands, not
reserved for public uses, is hereby granted.” Lode Mining Act of 1866, Section 8, 14 Stat. 253,
re-designated as Section 2477 of Revised Statutes 1878, 43 U.S.C. 932, repealed by Pub.L. No.
94-579, Title VII, §706(a), 90 Stat. 2793 (1976).

Selected Alaska Cases

Hamerly v. Denton, 359 P.2d 121 (Alaska 1961). The court established that the RS 2477
grant may be accepted by the general public, through general user, even absent acceptance by
governmental authorities; although, there must be sufficient continuous use to indicate an
intention by the public to accept the grant. The court held that acceptance was not established in
the case by infrequent and sporadic use by sightseers, hunters, and trappers, of a dead-end road

running into wild, unenclosed, and uncultivated land. The court defined “public lands,” subject
to acceptance of a RS 2477 grant, as "lands which are open to settlement or other disposition
under the land laws of the United States.” Public lands do not encompass lands in which the

rights of the public have passed and which have become subject to individual rights of a settler.

Mercer v. Yutan Construction Co., 420 P.2d 323 (Alaska 1966). Issuance of a grazing
lease expressly subject to later rights of way did not reserve the leased land such that the

government could not accept the RS 2477 grant for a right of way.

Anderson v. Edwards, 625 P.2d 282 (Alaska 1981). Where the state has not stepped in to
regulate a section line right of way created via AS 19.10.010, a private citizen may use it, but
only up to a width that is reasonable under the circumstances. Consequently, a citizen using a
right ofway who had cut trees to widen it must compensate the fee owner.

Dillingham Commercial Co. v. City ofDillingham, 705 P.2d 4110 (Alaska 1985). A road
running across private property from the city docks to the town was subject to an RS 2477 right-
of-way because roughly the same route had been used in the 1920's and 30's before the property
was withdrawn from the public domain. The Dillingham court also held that once a RS 2477
right ofway is established, it may be used for any purpose consistent with public travel.

Fitzgerald V. Puddicombe, 918 P.2d 1017 (Alaska 1996). The court determined that the
fact that a trail was surveyed, platted and described in field survey notes did not establish
acceptance of the statutory grant by the State. However, the court found the public use in the
case was sufficient. The court held that the extent of public use necessary to establish
acceptance of the RS 2477 grant depends upon the character of the land and the nature of the use.
Conditions in Alaska present unique questions. Therefore, what might be considered sporadic
use in another state or context may be consistent or constant use in Alaska. The court also
confirmed that a route does not need to be significantly developed to qualify as a "highway" for
RS 2477 purposes; even a rudimentary trail can qualify. Finally, the court noted that it is not
necessary that the precise path of the trail be proven. It is enough for one claiming an RS 2477
right-of-way to show that there was a generally-followed route across the land in question.

{00302012 )



§ 19.30.320 HIGHWAYS & FERRIES

(3) “municipality” means a municipality that has road construction or
maintenance powers;
(4) ‘‘subdivision” has the meaning given in AS 40.15.900.

SLA 1984, ch. 56, § 1; SLA 1996, ch. 30, § 53; SLA 1998, ch. 40, § 2.

ARTICLE 5. RIGHTS-OF-WAY ACQUIRED UNDER FORMER 43 U.S.C. 932

§ 19.30.400. Identification and acceptance of rights-of-way
(a) The state claims, occupies, and possesses each right-of-way granted under

former 43 U.S.C. 932 that was accepted either by the state or the territory of
Alaska or by public users. A right-of-way acquired under former 43 U.S.C. 932
is available for use by the public under regulations adopted by the Department
of Natural Resources unless the right-of-way has been transferred by the
Department of Natural Resources to the Department of Transportation and
Public Facilities in which case the right-of-way is available for use by the public
under regulations adopted by the Department of Transportation and Public
Facilities.
(b) The Department of Natural Resources shall conduct the necessary re-

search to identify rights-of-way that have been accepted by public users under
former 43 U.S.C. 932 and that have not been previously identified and shall
annually report to the legislature by the first day of each regular session of the
legislature on rights-of-way that have been identified and that are not listed in
this section.

(c) The rights-of-way listed in (d) of this section have been accepted by public
users and have been identified to provide effective notice to the public of these
rights-of-way. The failure to include or identify a right-of-way under (d) of this
section does not relinquish any right, title, or interest the public has in a right-
of-way.
(d) The following rights-of-way are identified by the name of the right-of-way

and the identification number the right-of-way has been assigned by the
Department of Natural Resources in the Historic Trails Database, known as the
“RST” number, which contains a complete description of the right-of-way:
RIGHT-OF-WAY NAME RST NUMBER
Cobb Lakes Trail 0001
Taylor—Humboldt 0002
Hajducovich—Macomb Plateau Trail 0003
Jualin Mine Road 0004
Marvel Creek Cat Trail 0005
Taylor Creek—Serpentine Hot Springs 0006
Eureka—Rampart 0007
Harrison Creek—Portage Creek 0008
Coldfoot—Chandalar Lake Trail 0009
Chicken—Franklin 0010
Eagle—Alder Creek Trail 0011
Nabesna—Chisana 0012
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§ 19.30.410 HIGHWAYS & FERRIES

(1) a reasonably comparable, established alternate right-of-way or means
of access exists that is sufficient to satisfy all present and reasonably foresee.
able uses;
(2) the right-of-way is within a municipality, the municipal assembly or

council has requested the vacation, a reasonable alternative means of access
is available, and the vacation is in the best interests of the state; or
(3) the vacation is approved by the legislature.

SLA 1998, ch. 26, § 2; SLA 1999, ch. 94, § 1.

Library References

Highways ¢75.1, 76. C.J.S. Highways §§ 112 to 115.
Westlaw Key Number Searches: 200k75.1;
200k76.

§ 19.30.420. Immunity from liability for damages; risk of use of right-of-
way acquired under former 43 U.S.C. 932

(a) Notwithstanding AS 09.50.250 and AS 09.65.070, the state and its politi-
cal subdivisions are not liable for damages, injury, or death arising from AS
19.30.400-19.30.420 and the recording of any rights-of-way identified in

AS19.30.400 or acquired under former 43 U.S.C. 932.
(b) A right-of-way identified under AS 19.30.400 or acquired under former 43

U.S.C. 932 that is not designated as part of the state highway system under AS
19.10.020 is traveled and used at the risk of the user. As to those rights-of-way
and notwithstanding AS 09.50.250 and AS 09.65.070, the state anda political
subdivision of the state are not liable for damages, injury, or death

(1) arising from the use of the right-of-way;
(2) arising from the failure to inspect, mark, or maintain the right-of-way;
(3) occurring in the right-of-way; or
(4) associated with the right-of-way.

SLA 1998, ch. 26, § 2.

Library References
Highways ¢187(1), 187(3). C.J.S. Highways §§ 249, 251, 267.
Westlaw Key Number Searches: 200k187(1);
200k187(3).

Chapter 35. Relocation Assistance [Repealed]



11 AAC §1.050 ALaska ADMINISTRATIVE CODE 11 AAC 51.055

state land, and if the section-line easement provides a practical
route to the shore; and
Gi) an access easement along a tributary waterway for access

to another water body or waterway, if the easement along the
tributary waterway provides a practical and reasonably direct
route from the road or trail to the otherwater body or waterway;
or

(3) a trail, road, or other overland access route to the water does
not exist, but a public railroad crossing authorized by the railroad
operator lies within two miles of the navigable or public water, and
ifoverland access from the railroad crossing to the water is feasible,
the department will reserve, from the railroad crossing to the water,
an access easement with a minimum width of 50 feet, or with a
minimum width 60 feet if the department also determines that the
need for increased public access to navigable or public water may
justify construction of a road along an easement.
(g) If reserving access easements under (f) of this section, the

department may reserve additional access easements to a water body
or waterway to accommodate existing or anticipated heavy use, to
protect portage routes, or to secure access between aircraft landing
sites and nearby navigable or public water.
(h) In determining the access easements to be reserved to and along

navigable or public water, the department will solicit comments from
the Department of Fish and Game and from a municipality or other
person entitled under AS 38.05.945 to notice of the preliminary or
proposed written decision under AS 38.05.035(e). (Eff. 5/3/2001, Reg-
ister 158)

Authority: AS 38.04.005 AS 38.04.900 AS 38.06.0365
AS 38.04.055 AS 38.05.020 AS 88.06.12%

Editor's note: The subject matter of 11 AAC 51.045 does not reflect the history
11 AAC 51.045 was formerly located at of the earlier section.
11 AAC 53.330. The history note for

11 AAC 61.050. Informal adjudicatory proceeding. Repealed.
(Eff. 5/14/92, Register 122; repealed 11/10/93, Register 128)

11 AAC 51.055. Identification of R.S. 2477 rights-of-way.
(a) Before reporting to the legislature in accordance with
AS 19.30.400(b), the department will issue a proposal to identify a
historic road or trail as an R.S. 2477 right-of-way that has been
accepted by the state or territory of Alaska or by public user or
construction.
(b) In a proposal under (a) of this section, the department will

consider if sufficient evidence
(1) exists to locate the potential R.S. 2477 right-of-way on a

United States Geological Survey topographical map at a scale of

234



11 AAC 51.055 Natura. Resources 11 AAC 561.055

1:63,360 (one inch = one mile) or on an equivalent or more detailed
map;
(2) shows that the potential R.S. 2477 right-of-way crossed federal

land that was unappropriated and not reserved for public use at the
time ofany acceptance described in (3)(A) or (3B) ofthis subsection;
and
(3) exists of historical use; that evidence must includea reliable

historical account, or information supplied by a knowledgeable
person, to show that

(A) public use or construction constituted acceptance of the
right-of-way grant under R.S. 2477 in accordance with applicable
law; or
(B) a positive act on the part of a public authority constituted

acceptance ofthe right-of-way grant underR.S. 2477 in accordance
with applicable law.

(c) The department will consider any relevant evidence that
(1) supports or is contrary to evidence considered under (b) ofthis

section; and
(2) is offered during a public comment period of at least 30 days

after the department gives public notice
(A) on theAlaska Online Public Notice System developed under

AS 44.62.175, or in a newspaper of statewide circulation;
(B) in a newspaper of general circulation in the vicinity of the

route;
(C) by posting at a post office in the vicinity of the route, or by

public service announcements in media serving the vicinity of the
route;
(D) to a municipality through whose boundaries the route

passes;
(E) to a regional corporation established by 43 U.S.C. 1606(a)

(sec. 7(a), Alaska Native Claims Settlement Act) through whose
region the route passes and
(F) to a village corporation organized under 43 U.S.C. 1607(a)

(sec. 8a), Alaska Native Claims Settlement Act) if the route is
within 25 miles of the village for which the corporation was
established; and
(G) to the Department of Fish and Game.

(d) After the comment period held under (c) of this section, the
department will prepare a written decision whether to identify the
route, in whole or in part, as an R.S. 2477 right-of-way. The depart-
mentwill base its decision on evidence considered or received, and will
include a response to comments received. The department will give
notice of its identification decision to any person who commented
during the comment period.
(e) If under (d) of this section the department identifies a historic

road or trail as an R.S. 2477 right-of-way, the departmentwill show the



11 AAC 51.060 ALASKA ADMINISTRATIVE Cope 11 AAC 51.065

approximate location of the right-of-way on a map described in (b) of
this section.
(f) The department’s identification decision may be appealed under

11 AAC 02 ifthe appellant demonstrates that questions of fact remain
to be resolved on a route’s qualification as an R.S. 2477 right-of-way.
The possible adverse impacts that public use of a route may cause to
private property are not grounds for an appeal of the department's
identification of an R.S. 2477 right-of-way. However, the department
will consider adverse impacts in the department’s management of the
right-of-way, and the property owner may raise them if petitioning
under 1] AAC 51.065 to vacate or relocate the right-of-way.
(g) After reporting to the legislature under AS 19.30.400(b), the

department will manage use by the general public of an R.S. 2477
right-of-way that is identified under this section unless the

(1) R.S. 2477 right-of-way is part of the state highway system or
the department transfers the R.S. 2477 right-of-way to the Depart-
ment of Transportation and Public Facilities for management; or
(2) department transfers management authority to a municipal-

ity, with the municipality's consent; however, management by a
municipality does not include the right to vacate the right-of-way.
(Eff. 5/3/2001, Register 158)

Authority: AS 19.30.400 AS 38.04.058 AS 38.05.020
AS 38.04.055 AS 38.04.900 AS 38.05.035

11 AAC 51.060. Evaluation criteria for departmental deci-
sion. Repealed. (Eff. 5/14/92, Register 122; am 11/10/93, Register 128;
repealed 5/3/2001, Register 158)

11 AAC 51.065. Vacation of easements. (a) An affected person or
a municipal assembly or city council may petition the department to
vacate, modify, or relocate,

(1) in accordance with AS 19.30.410, an R.S. 2477 right-of-way,
including a section-line easement under AS 19.10.010 that the
department manages under AS 19.30.400 and AS 38;
(2) in accordance with AS 38.05.127(d), an access easement re-

served underAS 38.05.127 and 11 AAC 51.045;
(3) in accordance with AS 40.15.300 — 40.15.380, a platted

easement dedicated to public use and managed by the department
under AS 38;
(4) on land that the state currently owns or formerly owned, a

public easement reserved along a section line under AS 19.10.010;
or
(5) another state-owned public easementmanaged by the depart-

ment.
(b) A petition to the department under (a) of this section must also

be submitted to the platting authority for consideration, including
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any adjoining or adjacentAlaska mental health trust landwithout cost
to the Alaska mental! health trust. (Eff. 5/3/2001, Register 158)

Authority: AS 37.14.009 AS 38.05.020 AS 38.05.801

Editor’s note: The subject matter of 11 AAC 51.085 does not reflect the history
11 AAC 51.085 was formerly located at of the earlier section.
11 AAC 53.305. The history note for

11 AAC 51.090. Classification. Repealed. (Eff. 5/14/92, Register
122; repealed 5/3/2001, Register 158)

11 AAC 81.100. Management of public easements, including
R.S. 2477 rights-of-way. (a) The commissioner has management
authority over the use of any R.S. 2477 right-of-way that is not on the
Alaska highway system. Certain land use actions on R.S. 2477 rights-
of-way, including road construction, may require a permit under
11 AAC 96.010, or other authorization by the department. Based on a
written determination by the commissioner, the commissioner will, in
the commissioner’s discretion, close or restrict the use of an R.S. 2477
right-of-way over which the commissioner has management authority
in order to .

(1) protect public safety;
(2) protect the right-of-way and the servient estate against dam-

age that may be caused by use during storms, floods, thawing
conditions, or construction and maintenance operations; or
(3) protect or manage other resources in or near the right-of-way.

(b) If the commissioner closes or restricts the use of an R.S. 2477
right-of-way under (a) of this section, the department will

(1) post notice in a conspicuous place near the right-of-way of the
closure or restricted use of the right-of-way and, at the department's
discretion, place a barrier or obstruction on the right-of-way;
(2) post signs in a conspicuous place near the right-of-way indi-

cating the location of any alternative routes.
(c) Any decision made under (a) to close or restrict the use ofan R.S.

2477 right-of-way may be appealed under 11 AAC 02.
(d) The commissioner and the commissioner of the Alaska Depart-

ment of Transportation and Public Facilities, by agreement, will
determine ifan R.S. 2477 right-of-waymanaged under this sectionwill
be transferred to the Alaska Department ofTransportation and Public
Facilities or to a local government for management purposes.
(e) If an access use or access development activity on a public

easement managed under AS 38 may not occur without a permit
under 11 AAC 96.010 or other authorization by the department, and if
the permit or authorization sought is for new access construction

(1) that would displace or preclude a traditional means of access
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struction of a road on a trail traditionally used for hiking or
snowmachine travel, the department will provide public notice and
an opportunity for comment of at least 14 days before deciding
whether to issue the permit or authorization; or
(2) on an unsurveyed easement that crosses land not managed

under AS 38, the department will provide notice and a comment
opportunity of at least 14 days to the owner of the land determined
to be subject to the easement before deciding whether to issue the
permit or authorization.
(f) Even ifnotice is not required under (e)(1) or (e)(2) of this section,

the departmentmay provide notice and a comment opportunity to the
owner of the land subject to an R.S. 2477 right-of-way.
(g) If apermit or authorization is sought for new access construction

as described in(e)(2) of this section, the department will require the
permit applicant to survey the public easement, in order to show the
relationship between property boundaries and that easement and to
reduce the possibility of unintentional trespass. However, the depart-
ment will not require a survey if the location of the public easement
may readily be determined, and if a dispute does not exist regarding
whose land the easement crosses. The survey is subject to approval by
the department. The survey must be conducted by a surveyor, must
show the relationship of the easement to the boundaries of the land it
crosses, and must be performed to Class III standards under 11 AAC
53.110.
(h) The department or a person may complete a trail easement

diagram showing the location of an existing trail or road. An applicant
who is subject to (g) of this section may not use a trail easement
diagram as a survey unless the trail easement diagram satisfies the
requirements for a survey set out in that subsection.
(i) On land subject to a public easementmanaged underAS 38, uses

and activities by the landowner that are consistent with the landown-
er’s property rights and that do not restrict public use of the easement
do not require a permit under 11 AAC 96.
(j) If the state holds only a public easement, and another person

holds the other interests in the land, the department will issue a
permit under 11 AAC 96 only for uses and activities related to access.
(Eff. 5/14/92, Register 122; am 11/10/98, Register 128; am 5/8/2001,
Register 158)

Authority: AS 38.04.045 AS 38.04.900 AS 38.05.027
AS 38.04.058 AS 38.05.020 AS 38.05.0835

Article 3.

Reserved.
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U.S. DEPARTMENT OF THE INTERIOR BUREAU OF LAND MANAGEMENT
Alaska

ANCSA
Pub. Law 92-203

December 18, 1971 85 STAT. 708

Public Easements

Sec. 17(b)(1) The Planning Commission shall identify public easements across lands selected by Village
Corporations and the Regional Corporations and at periodic points along the courses of major waterways
which are reasonably necessary to guarantee international treaty obligations, a full right of public use and
access for recreation, hunting, transportation, utilities, docks, and other such public uses as the Planning
Commission determines to be important.

(2) In identifying public easements the Planning Commission shall consult with appropriate State and
Federal agencies, shall review proposed transportation plans, and shall receive and review statements and
recommendations from interested organizations and Individuals on the need for and proposed location of
public easements: Provided, That any valid existing right recognized by this Act shall continue to have
whatever right of access as is now provided for under existing law and this subsection shall not operate in
any way to diminish or limit such right of access.

(3) Prior to granting any patent under this Act to the Village Corporation and Regional Corporations, the
Secretary shall consult with the State and the Planning Commission and shall reserve such public
easements as he determines are necessary.

http://www.blm.gov/ak/st/en/prog/lands_realty/17b_easements/17b_ancsa.print.html 9/17/2010
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U.S. DEPARTMENT OF THE INTERIOR BUREAU OF LAND MANAGEMENT
Alaska

TITLE 43--PUBLIC LANDS: INTERIOR

CHAPTER II--BUREAU OF LAND MANAGEMENT,
DEPARTMENT OF THE INTERIOR

PART 2650--ALASKA NATIVE SELECTIONS--Table of Contents

Subpart 2650--Alaska Native Selections: Generally

Sec. 2650.0-5 Definitions.

(a) Act means the Alaska Native Claims
Settlement Act of December 18, 1971 (43
U.S.C. 1601) and any amendments thereto.

(b) Secretary means the Secretary of the
Interior or his authorized delegate.

(2) Village corporation means a profit or
nonprofit Alaska Native village corporation
which Is eligible under Sec. 2651.2 of this
chapter to select land and receive benefits
under the act, and is organized under the
laws of the State of Alaska in accordance
with the provisions of section 8 of the Act.

(f) Regional corporation means an Alaska
Native regional corporation organized under
the laws of the State of Alaska in accordance
with the provisions of section 7 of the Act.

(g) Public lands means ail Federal lands and
interests in lands located in Alaska (including
the beds of all non-navigabie bodies of
water), except:

(1) The smallest practicable tract, as
determined by the Secretary, enclosing land
actually used, but not necessarily having
improvements thereon, in connection with
the administration of a Federal installation;
and,

(2) Land selections of the State of Alaska
which have been patented or tentatively
approved under section 6(g) of the Alaska
Statehood Act, as amended (72 Stat. 341;
77 Stat. 223; 48 U.S.C. Ch. 2), or identified
for selection by the State prior to January
17, 1969, except as provided in Sec. 2651.4
(a)(1) of this chapter.

(h) Interim conveyance as used in these
regulations means the conveyance granting
to the recipient legal title to unsurveyed

(i) Be reserved across Native lands only if
there is no reasonable alternative route of
transportation across publicly owned lands;

(ii) Within the standard of reasonable
necessity, be limited in number and not
duplicative of one another (nonduplication
does not preclude separate easements for
winter and summer trails, if otherwise
justified);

(ili) Be subject only to specific uses and sizes
which shall be placed in the appropriate
interim conveyance and patent documents;

(iv) Follow existing routes of travel unless a
variance is otherwise justified;

(v) Be reserved for future roads, including
railroads and roads for future logging
operations, only if they are site specific and
actually planned for construction within $
years of the date of conveyance;

(vi) Be reserved in topographically suitable
locations whenever the location is not
otherwise determined by an existing route of
travel or when there is no existing site;

(vii) Be reserved along the marine coastline
only to preserve a primary route of travel
between coastal communities, publicly
owned uplands, or coastal communities and
pubticly owned uplands;

(viii) Be reserved from publicly owned
uplands to the marine coastline only if
significant present existing use has occurred
on those publicly owned fands below the line
of mean high tide. However, for isolated
tracts of publicly owned uplands, public
easements may be reserved to provide
transportation from the marine coastline if
there is no other reasonable transportation
route;

http://www.blm.gov/ak/st/en/prog/lands_realty/17b_easements/cfr2650_4-7_2650_0-5.pri... 9/17/2010



lands, and containing all the reservations for
easements, rights-of-way, or other interests
in land, provided by the act or Imposed on
the land by applicable law, subject only to
confirmation of the boundary descriptions
after approval of the survey of the conveyed
land.

(i) Patent as used in these regulations means
the original conveyance granting legal title to
the recipient to surveyed lands, and
containing all the reservations for
easements, rights-of-way, or other interests
in land, provided by the act or imposed on
the land by applicable law; or the document
issued after approval of the survey by the
Bureau of Land Management, to confirm the
boundary description of the unsurveyed
conveyed lands.

(j) Conveyance as used in these regulations
means the transfer of title pursuant to the
provisions of the act whether by interim
conveyance or patent, whichever occurs
first.

(0) Major waterway means any river,
stream, or lake which has significant use in
its liquid state by watercraft for access to
publicly owned lands or between
communities. Significant use means more
than casual, sporadic or incidental use by
watercraft, including floatplanes, but does
not Include use of the waterbody in its frozen
state by snowmobiles, dogsleds or skiplanes.
Designation of a river or stream as a major
waterway may be limited to a specific
segment of the particular waterbody.

(p) Present existing use means use by either
the general public which includes both
Natives and non-Natives alike or by a
Federal, State, or municipal corporation
entity on or before December 18, 1976, or
the date of selection, whichever is later. Past
use which has long been abandoned shail not
be considered present existing use.

(q) Public easement means any easement
reserved by authority of section 17(b) of the
Act and under the criteria set forth in these
regulations. It includes easements for use by
the general public and easements for use by
a specific governmental agency. Public
easements may be reserved for
transportation, communication and utility
purposes, for air, light or visibility purposes,
or for guaranteeing international treaty
obligations.

(r) Publicly owned lands means all Federal,

BLM Alaska: 17(b) Easements- Code of Federal Regulations 43 CFR 2650.4-7 and 2650.... Page 2 of6

(ix) Be reserved along major waterways only
to provide short portages or transportation
routes around obstructions. However, this
condition does not preclude the reservation
of a trail or road easement which happens to
run alongside a waterway;

(x) Not be reserved on the beds of major
waterways except where use of the bed is
related to road or trail purposes, portaging,
or changing the mode of travel between
water and land (e.g., launching or landing a
boat); a specific portion of the bed or shore
of the waterway which Is necessary to
provide portage or transportation routes
around obstructions, including those that are
dangerous or impassible or seasonably
dangerous or impassible, may be reserved.

(xi) Not be reserved on the beds of
nonmajor waterways except where use of
the beds is related to road or trail purposes.
However, this exception shall not be used to
reserve a continuous linear easement on the
streambed to facilitate access by boat.

(xil) Not be reserved simply to reflect
patterns of Native use on Native lands;

(xiii) Not be reserved for the purpose of
protecting Native stockholders from their
respective corporations;

(xiv) Not be reserved on the basis of
subsistence use of the fands of one village by
residents of another village.

(2) Transportation easements shall be
limited to roads and sites which are related
to access. The use of these easements shall
be controlled by applicable Federal, State, or
municipal corporation laws or regulations.
The uses stated herein will be specified in
the Interim conveyance and patent
documents as permitted uses of the
easement.

(i) The width of a trail easement shall be no
more than 25 feet if the uses to be
accommodated are for travel by foot,
dogsleds, animals, snowmobiles,two and
three-wheel vehicles, and small all-terrain
vehicles (less than 3,000 Ibs. G.V.W.);

(ii) The width of a trail easement shall be no
more than 50 feet if the uses to be
accommodated are for travel by large all-
terrain vehicles (more than 3,000 Ibs.
G.V.W.), track vehicles and 4-wheel drive
vehicles, in addition to the uses included

http://www.blm.gov/ak/st/en/prog/lands_realty/17b_easements/cft2650_4-7_2650_0-S.pri... 9/17/2010



State, or municipal corporation (including
borough) lands or interests therein in Alaska,
including public lands as defined herein, and
submerged lands as defined by the
Submerged Lands Act, 43 U.S.C. 1301, et
seq.

(s) Director means the Director, Bureau of
Land Management

(t) Isolated tract means a tract of one or
more contiguous parcels of publicly owned
lands completely surrounded by lands held in
nonpublic ownership or so effectively
separated from other publicly owned lands
as to make its use impracticable without a
public easement for access.

(u) State means the State of Alaska.

(v) Native corporation means any Regional
Corporation, any Village Corporation, Urban
Corporation and any Native Group.

(38 FR 14218, May 30, 1973, as amended at
43 FR 55328, Nov. 27, 1978; 50 FR 15547,
Apr. 19, 1985]

Sec. 2650.4-7 Public easements.

(a) General requirements. (1) Only public
easements which are reasonably necessary
to guarantee access to publicly owned fands
or major waterways and the other public
uses which are contained in these
regulations, or to guarantee international
treaty obligations shall be reserved.

(2) In identifying appropriate public
easements assessment shall be made in
writing of the use and purpose to be
accommodated.

(3) The primary standard for determining
which public easements are reasonably
necessary for access shall be present
existing use. However, a public easement
may be reserved absent a demonstration of
present existing use only if it is necessary to
guarantee international treaty obligations, if
there is no reasonable alternative route or
site available, or if the public easement is for
access to an isolated tract or area of publicly
owned land. When adverse impacts on
Native culture, lifestyle, and subsistence
needs are likely to occur because of the
reservation of a public easement, alternative
routes shall be assessed and reserved where
reasonably available. The natural
environment and other relevant factors shall

BLM Alaska: 17(b) Easements- Code of Federal Regulations 43 CFR 2650.4-7 and 2650..... Page 3 of 6

under paragraph (b)(2)(i) of this section;

(ill) The width of an existing road easement
shall be no more than 60 feet if the uses to
be accommodated are for travel by
automobiles or trucks In addition to the uses
included under paragraphs (b)(2) (1) and (il)
of this section. However, if an existing road
is wider than 60 feet, the specific public
easement may encompass that wider width.
For proposed roads, including U.S. Forest
Service logging roads, the width of the public
easement shall! be 100 feet, unless otherwise
justified. Prior to construction, trail uses
which are included under paragraphs (b)(2)
(i) and (il) of this section may be permitted if
otherwise justified and may continue if the
road is not built. If after the road has been
constructed a lesser width is sufficient to
accommodate the road, the Director shall
reduce the size of the easement to that
width.

(iv) The width of a proposed railroad
easement shall be 100 feet on either side of
the center line of any such railroad.

(3) Site easements. Site easements which
are related to transportation may be
reserved for aircraft landing or vehicle
parking (e.g., aircraft, boats, ATV's, cars,
trucks), temporary camping, loading or
unloading at a trail head, along an access
route or waterway, or within a reasonable
distance of a transportation route or
waterway where there is a demonstrated
need to provide for transportation to publicly
owned lands or major waterways. Temporary
camping, loading, or unloading shall be
limited to 24 hours. Site easements shail not
be reserved for recreational use such as
fishing, unlimited camping, or other
purposes not associated with use of the
public easement for transportation. Site
easements shall not be reserved for future
logging or similar operations (e.g., log
dumps, campsites, storage or staging areas).
Before site easements are reserved on
transportation routes or on major
waterways, a reasonable effort shall be
made to locate parking, camping, beaching,
or aircraft landing sites on publicly owned
lands; particularly, publicly owned lands in or
around communities, or bordering the
waterways. If a site easement Is to be
reserved, it shall:

(i) Be subject to the provisions of paragraphs
(b)(1) Cil), (ili), (vi), Qxli), (xiii), and (xiv) of
this section.
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also be considered.

(4) All public easements which are reserved
shall be specific as to use, location, and size.
Standard sizes and uses which are
delineated in this subsection may be varied
only when justified by special circumstances.

(S) Transportation, communication, and
utility easements shall be combined where
the combination of such easements is
reasonable considering the primary purposes
for which easement is to be reserved.

(6) Public easements may be reserved to
provide access to present existing Federal,
State, or municipal corporation sites; these
sites themselves shall not be reserved as
public easements. Unless otherwise justified,
access to these sites shall be limited to
government use.

(7) Scenic easements or easements for
recreation on lands conveyed pursuant to the
Act shall not be reserved. Nor shall public
easements be reserved to hunt or fish from
or on lands conveyed pursuant to the Act.

(8) The identification of needed easements
and major waterways shall Include
participation by appropriate Natives and
Native corporations, LUPC, State, Federal
agencies, and other members of the public.

(9) After reviewing the identified easements
needs, the Director shall tentatively
determine which easements shall be
reserved. Tentative determinations of major
waterways shall also be made by the
Director and shail apply to rivers, streams,
and lakes. All lakes over 640 acres in size
shall be screened to determine if they qualify
as major waterways. Those smaller than 640
acres may be considered on a case-by-case
basis. The Director shall issue a notice of
proposed easements which notifies all
parties that participated in the development
of the easement needs and information on
major waterways as to the tentative
easement reservations and which directs
that all comments be sent to the LUPC and
the Director.

(10) The State and the LUPC shall be
afforded 90 days after notice by the Director
to make recommendations with respect to
the inclusion of public easements in any
conveyance. If the Director does not receive
a recommendation from the LUPC or the
State within the time period herein called
for, he may proceed with his determinations.

BLM Alaska: 17(b) Easements- Code of Federal Regulations 43 CFR 2650.4-7 and 2650... Page 4 of 6

(il) Be no Jarger than one acre in size and
located on existing sites unless a variance is
in either instance, otherwise justified;

(lii) Be reserved on the marine coastline only
at periodic points along the coast where they
are determined to be reasonably necessary
to facilitate transportation on coastal waters
or transportation between coastal waters and
publicly owned uplands;

(iv) Be reserved only at periodic points on
major waterways. Uses shall be limited to
those activities which are related to travel on
the waterway or to travel between the
waterway and publicly owned lands. Also,
periodic site easements shall be those
necessary to allow a reasonable pattern of
travel on the waterway;

(v) Be reserved for aircraft landing strips
only if they have present significant use and
are a necessary part of a transportation
system for access to publicly owned lands
and are not suitable for reservation under
section 14(c)(4) of the Act. Any such
easement shall encompass only that area
which is used for takeoffs and landings and
any clear space around such site that is
needed for parking or public safety.

(c) Miscellaneous easements. The public
easements referred to in this subsection
which do not fall into the categories above
may be reserved in order to continue certain
uses of publicly owned lands and major
waterways. These public easements shall be
limited in number. The identification and size
of these public easements may vary from
place to place depending upon particular
circumstances. When not controlled by
applicable law or regulation, size shall not
exceed that which is reasonably necessary
for the purposes of the identified
easement.Miscellaneous easements may be
reserved for the following purposes:

(1) Public easements which are for utility
purposes (e.g., water, electricity,
communications, oil, gas, and sewage) may
be reserved and shall be based upon present
existing use. Future easements for these
purposes may also be reserved, but only if
they are site specific and actually planned for
construction within 5 years of the date of
conveyance;

(2) Easements for air light or visibility
purposes may be reserved if required to
insure public safety or to permit proper use
of improvements developed for public benefit
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(11) Prior to making a determination of
public easements to be reserved, the
Director shall review the recommendations
of the LUPC, appropriate Native corporation
(s), other Federal agencies, the State, and
the public. Consideration shall be given to
recommendations for public easement
reservations which are timely submitted to
the Bureau of Land Management and
accompanied by written justification.

(12) The Director, after such review, shall
prepare a decision to convey that includes all
necessary easements and other appropriate
terms and conditions relating to conveyance
of the land. If the decision prepared by the
Director is contrary to the LUPC's
recommendations, he shall notify the LUPC
of the variance(s) and shall afford the LUPC
10 days in which to document the reasons
for its disagreement before making his final
decision. The Director shall then issue a
Decision to Issue Conveyance (DIC)

(13) The Director shall terminate a public
easement if it is not used for the purpose for
which it was reserved by the date specified
in the conveyance, if any, or by December
18, 2001, whichever occurs first, He may
terminate an easement at any time if he
finds that conditions are such that its
retention is no longer needed for public use
or governmental function. However, the
Director shall not terminate an access
easement to isolated tracts of publicly owned
land solely because of the absence of proof
of public use. Public easements which have
been reserved to guarantee international
treaty obligations shall not be terminated
unless the Secretary determines that the
reasons for such easements no longer justify
the reservation. No public easement shall be
terminated without proper notice and an
opportunity for submission of written
comments or for a hearing if a hearing is
deemed to be necessary by either the
Director or the Secretary.

(b) Transportation easements. (1) Public
easements for transportation purposes which
are reasonably necessary to guarantee the
public's ability to reach publicly owned lands
or major waterways may be reserved across
lands conveyed to Native corporations. Such
purposes may also include transportation to
and from communities, airports, docks,
marine coastline, groups of private holdings
sufficient in number to constitute a public
use, and government reservations or
installations. Public easements may also be
reserved for railroads. If public easements
are to be reserved, they shall:

BLM Alaska: 17(b) Easements- Code of Federal Regulations 43 CFR 2650.4-7 and 2650.... Page 5 of6

or use; e.g., protection for aviation or
navigation aids or communications sites;

(3) Public easements may be reserved to
guarantee international treaty obligations or
to implement any agreement entered into
between the United States and the Native
Corporation receiving the conveyance. For
example, the agreement of May 14, 1974,
related to Naval Petroleum Reserve Number
Four (redesignated June 1, 1977, as the
National Petroleum Reserve-Alaska) between
the United States Department of the Navy
and the Arctic Slope Regional Corporation
and four Native village corporations, shall be
incorporated in the appropriate conveyances
and the easements necessary to implement
the agreement shall be reserved.

(d) Conveyance provisions. (1) Public
easement provisions shall be placed in
interim conveyances and patents.

(2) Permissible uses of a specific easement
shall be listed in the appropriate conveyance
document. The conveyance documents shall
include a general provision which states that
uses which are not specifically listed are
prohibited.

(3) The easements shall be identified on
appropriate maps which shail be part of the
pertinent interim conveyance and patent.

(4) All public easement shall be reserved to
the United States and subject, as
appropriate, to further Federal, State, or
municipal corporation regulation.

(5) All conveyance documents shall contain a
general provision which states that pursuant
to section 17(b)(2) of the Act, any valid
existing right recognized by the Act shall
continue to have whatever right of access as
is now provided for under existing law.

[43 FR 55329, Nov. 27, 1978]
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U.S. DEPARTMENT OF THE INTERIOR BUREAU OF LAND MANAGEMENT
Alaska

DEPARTMENT OF THE INTERIOR
DEPARTMENTAL MANUAL

Public Lands Part 601 Federal AreasWithin States

Chapter 4 Administration of ANCSA 17(b) Easements 601 DM
4.1

4.1 Purpose, This chapter sets out procedures for the administration of easements under the Department
of the Interior jurisdiction that have been reserved pursuant to Section 17(b) of the Alaska Native Claims
Settlement Act, (43 U.S.C. 1616(b)). Easements serving lands under other Federal agency administration
shall be the responsibility of that agency.

4.2 Policy. An easement reserved pursuant to Section 17(b) of the Alaska Native Claims Settlement Act
shall be administered by the Interior bureau whose land is accessed by the easement. Site easements
which are a necessary and integral part of the access easement shall also be administered by the bureau
whose land is accessed by the linear easement. Where that easement accesses or is a part of the access to
a conservation system unit, that easement shall become part of that unit and be administered accordingly.
When an easement accesses non-Federal lands, the easement shall be administered by the Bureau of Land
Management. If an easement connects two conservation system units managed by two different bureaus,
the bureau with the larger conservation system unit shall administer the access easement. If the easement
connects a conservation system unit with other public lands then the bureau managing the conservation
system unit shall administer the easement. Any segment of an easement crossing lands within the exterior
boundary of a conservation system unit shall be administered by the bureau managing the conservation
system unit in consultation with any other bureau or agency managing the remainder of the easement
outside of the conservation system unit. Each bureau is authorized to negotiate with other Federal
agencies, the State of Alaska, an Alaska borough or municipal government to transfer the administration
of a specific easement, if authorized by law.

4.3 Administration Procedures.

A. The Alaska State Director, Bureau of Land Management, shall notify the appropriate bureau or Federal
agency when an easement accessing a conservation system unit or Federal property has been reserved in
a conveyance document to a Native corporation. Where that easement is external to the boundary of a
conservation system unit, that easement shall be made part of that unit by authority in Section 103(b) of
the Alaska National Interest Lands Conservation Act (16 U.S.C. 3103). The notice shall include the
easement identification number, Federal unit accessed, the servient landowner's name and mailing
address, the size, length and acreage of the easement, authorized uses and a map depicting the
easement.

B. Each Alaska Regional Director or State Director shall maintain necessary maps or other appropriate
reference materials which display the location of, and authorized uses for each easement under its
administration. This information shall be available in the bureau's office which has direct administration of
the lands which are accessed by the easement. The Alaska State Office, Bureau of Land Management, shall
also maintain records of all easements. Each bureau is responsible for making necessary supplemental use
information available to the Bureau of Land Management.

C. Each bureau has the right to remove and use vegetal materials and common varieties of soil, sand,
gravel, and stone within the easement, at no cost, to the extent necessary for the development or
management of the particular easement, except as limited by specific negotiated agreements with the
servient owner(s). Vegetal materials and common varieties of soil, sand, gravel, and stone not necessary
for the development or management of the particular easement remain the property of the servient
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owner. However, nothing in this manual gives or shall be considered to give an easement user the right to
appropriate vegetal or mineral materials.

D. Any use authorization granted for an activity on publicly owned land may include the necessary
authorization for the appropriate use of the accessing public easements. The authorization shall not allow
uses which are not provided for in the easement reservation. If authorization is required to construct and
use a reserved easement, the administering bureau may grant such authority.

E. When funds are available, the bureau may contract with private entitles, Including, but not limited to,
Native corporations to perform functions which may be needed as part of the administration of the
easement, including, but not limited to, the installation of signs, construction and maintenance of trails
and sites and fitter control.

F. Prior to on-the-ground activities such as location, marking or developing an easement by an
administering bureau, the servient owner(s) should be consulted.

G. The physical location of an easement may be adjusted to rectify a usability problem, or to
accommodate the servient owner's development of the lands and shall be made only after the bureau and
the servient owner agree to the adjustment. Such adjustments shall be reduced to writing and recorded.

H. An easement is a property interest which may be exchanged. An easement may be exchanged If an
acceptable alternate easement or benefit is offered by the servient !andowner(s).

4.4Transfe of Administration, Administration of an easement may be transferred to the State of Alaska,
an Alaska Borough or municipal government if the Secretary determines that it is in the best interest of
the United States or public and is otherwise authorized by law.

A. Each bureau may, under appropriate authority, negotiate the transfer of its administration of any
easement to any appropriate unit of Federal or State government. Upon successful transfer, the bureau
transferring administration shall notify the BLM State Director of the action and provide BLM with a signed
copy of the agreement. The transferring bureau shal! continue to maintain a record of the easement and
make the information available to the public.

B. Prior to transferring administration of an easement to the State of Alaska, a borough or municipal
government, the bureau shall make the transfer document available to the servient owner(s) for
inspection and comment for a period of not less than 30 days prior to execution of the transfer. All
comments submitted by the servient owner(s) should be considered prior to the final transfer.

C, When a bureau determines that an easement is no longer necessary for the purpose for which it is
reserved, the Regional Director of that bureau shall request that the BLM State Director either assume
administration of the easement or initiate proceedings to relinquish the easement to the servient land
owner. The request shall be supported with documentation that:

1. An alternate easement has been offered by the landowner; or

2. Termination is required by law.

Chapter 4 - Administration of ANCSA 17(b) Easements
September 11, 1984 #2586
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U.S. DEPARTMENT OF THE INTERIOR BUREAU OF LAND MANAGEMENT
Alaska

Section 17(b) easement general
information

17(b) easements? are rights
reserved to the United States. They
take the form of 60-foot wide roads,
25- and 50-foot trails, and one-acre
sites for short-term uses. These
rights are reserved? when the BLM
conveys land to a Native corporation
under the Alaska Native Claims
Settlement Act (ANCSA). There are
no 17(b) easements across public
lands.

What is the purpose of
17(b) easements?

Most 17(b) easements are reserved
to allow the public to cross private
property to reach public lands? and major waterways. Using 17(b)
easements does not allow the public to use the private lands these
easements cross. It is very similar to the street in front of many homes.
The public has the right to travel on the street, but they do not have the
right to dump litter on private property or trespass on private lawns.

Notes:

i 17(b) easements may also be reserved to and from cammunities, airports, docks,
marine coastline, groups of private holdings sufficient in number to constitute public use
and government facilities. See 43 Code of Federal Regulation (CFR) 2650.4-7 for a
complete listing of the types of public easements.

2 The authorities for reserving 17(b) easements are the Alaska Native Claims
Settlement Act, 43 U.S.C. 1616(b) and 43 Code of Federal Regulation (CFR) 2650.4-7.

3 Publicly owned land means all Federal, State, or municipal and borough lands or
interests and submerged lands as defined by the Submerged Lands Act. This definition
of public lands also includes lands selected by, but not conveyed to, a Native
corporation.

How are 17(b) easements identified
and reserved?
The identification process begins when a Native corporation
prioritizes selected lands for conveyance. The BLM reviews
the lands for public easement needs and requests
comments from the Native corporations, the State of
Alaska, and Interested parties. The information is analyzed
using the 17(b) easement criteria and the results are
documented. The BLM includes the approved 17(b)
easements in an appealable decision and the lands are
later conveyed to the Native corporation with the
easements reserved to the United States.

http://www.blm.gov/ak/st/en/prog/lands_realty/17b_easements.print.html

General Legal Authorities
& Agreements

e Section 17(b) of the
Alaska Native Claims
Settlement Act
(ANCSA) of December
18, 1971, 43 U.S.C.
1616 (1b) (authority
for reserving public
easements)

Federal Land
Management Policy Act
of 1976 (FLPMA)

Section 903 (a) and
(b) of the Alaska
National Interest Lands
Conservation Act
(ANILCA) of December
2. 1980, (adds guiding
principles when
reserving easements
and authorizes the
acquisition of
easements)

Code of Federal
Regulations 43 CFR
2650.4-7 and 2650.0-5
(public easements)

Code of Federal
Regulations 43 CFR
4.410 (who can
appeal)

Departmental Manual
601 DM 4 (Department
of the Interior
guidance on
administration of
Section 17(b)
easements)

Memorandum of
Understanding (MOU)
among the BLM, NPS,
and FWS dated
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BLM Alaska: 17b Easements Program

How can I tell the difference between private
land and public land, and how do I know where
17(b) easements are found?

Prior to heading out to public lands, visit your nearest BLM public room to
determine who owns the land you intend to cross to reach your
destination. Master title plats show land ownership, but they don’t show
17(b) easements. Lands that have been conveyed to a Native corporation
are privately owned by that corporation, but public lands that have been
selected by the corporation and not yet conveyed are still public lands
and may be used by the public.

The 17(b) easement allows the public to cross conveyed lands, but the
route reserved in the conveyance document and the uses allowed on that
easement must be followed. The public room will assist you with looking
up the title documents, which will show you the easements reserved. The
documents conveying the land to the Native corporation will identify the
17(b) easements, which are shown on easement maps, but the easement
maps do not depict land ownership.

Can 17(b) easements be terminated?

Yes, but only the BLM can terminate a 17(b) easement, using the
following process. When the BLM or the easement manager determines
that an easement is no longer necessary, the BLM must provide public
notice that the easement is proposed for termination and request
comments from the public. After reviewing the comments and
determining the easement is no longer required, the BLM issues an
appealable decision terminating the easement. The BLM terminates the
public easement when the decision is final by issuing a release of
interest.

Next Page>>
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12/12/88 (governs
which agency will
administer, the process
for administering, and
the termination of
Section 17(b)
easements)

e MOU between the BLM
and the USFS dated
9/4/90 (governs which
agency will administer,
the process for
administering, and the
termination of Section
17(b) easements)

View various 17(b)
easement maps from the
Spatial Data Management
System (SDMS)map
interface by selecting
“Easements" and
then ANCSA region's
easements under the
Layers menu. Or visit the
SMDS Home page for more
17(b) map information.

9/17/2010



§ 317. Appropriation for highway purposes of lands or interests
in lands owned bv the United States

(a) If the Secretary determines that any part of the lands or
interests in lands owned by the United States is reasonably necessary
for the right-of-way of any highway, or as a source of materials for
the construction or maintenance of any such highway adjacent to
such lands or interests in lands, the Secretary shall file with the
Secretary of the Department supervising the administration of such
lands or interests in lands a map showing the portion of such lands
or interests in lands which it is desired to appropriate.

(b) If within a period of four months after such filing, the Secre-
tary of such Department shall not have certified to the Secretary that
the proposed appropriation of such land or material is contrary to
the public interest or inconsistent with the purposes for which such
land or materials have been reserved, or shall have agreed to the
appropriation and transfer under conditions which he deems neces-
sary for the adequate protection and utilization of the reserve, then
such land and materials may be appropriated and transferred to the
State transportation department, or its nominee, for such purposes
and subject to the conditions so specified.

(c) If at any time the need for any such lands or materials forSuch
purposes shall no longer exist, notice of the fact shall be given by the
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State transportation department to the Secretary and such lands or
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materials shall immediately revert to the contro] of the Secretary of
the Department from which thev had been appropriated.

(d) The provisions of this section shall apply only to projects
constructed on a Federal-aid system or under the provisions of
chapter 2 of this title.

(Pub. L. 85-767, Aug. 27, 1958, 72 Stat. 916; Pub.L. 105-178, Title I,
§ ANG), June 9, 1998, 1i2 Stat. 193.3

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports Amendments
1958

Acts. Senate Report No. 1928, 1998 Amendments. Subsecs. (b), (c).
see 1958 U.S. Code Cong. and Adm. Ppyb.L. 105-178, § 1212(a)(2)(A)(i), sub-
Ne .

2 ¢ ‘ oe °ws,p.3942. stituted ‘‘State transportation depart-1998 Acts. House Conference Report " "
_ ewe ment” for ‘State highway department”.

No. 105-550 and Statement bv President, emma SSP

see 1998 U.S. Code Cong. and Adm.
News,p. 64.



§ 243.16 Title 43—Public

proved as the act makes no provision
for the approval of any but maps show-
ine the location in connection with the
public surveys. The filing of such naps
or plats will not dispense with the filing
of maps or plats after the survey of the
lands and within the time limited in
the act granting the right-of-way. If
these maps or plats are in all respects
regular when filed, they will receive ap-
proval. In filing such maps or plats the
initial and terminal points will be fixed
as indicated in §§ 243.12 and 243.13.

§ 243.16 Connections with puhlic survey
corners.

Whenever the line of survey crosses a
township or section line of the public
survey, the distance to the nearest exist-
ing corner should be ascertained and
noted. The map or plat should show
these distances and the station numbers
at the points of intersection. When field
notes are submitted, they should also
contained these distances and station
numbers.

§ 243.17 Statement and certificate re-
quired.

The engineer’s statement and presi-
dent’s certificate must be written on
the map, and must both designate by
termini and jJength, in miles and deci-
mals, the line of route for which right-
of-way application ls made. (See Forms
3 and 4.)? Station grounds must be de-
scribed by initial point and area in acres
(see Forms7 and 8), and when they
are on surveyed land the smallest legal
subdivision in which they are located
should be stated. No changes or addi-
tions are allowable in the substance of
any forms, except when the essential
facts differ from those assumed therein.
§ 248.18 Spurs or branch lines.
Where right-of-way is desired for spurs

or short branch lines which will not
preatly enlarge the size of the map, they
may be shown on the same map with the
main line, and should be separately de-
scribed in the forms by termini and
length. For longer branch lines separate
maps should be filed.
§ 243.19 Notations on maps and rec-

ords,
(a) When maps are filed, the man-

ager will note on each the name of
the land office and the date of filing,
over his written signature. Notations
will also be made on the records of the
Jand office, as to each unpatented tract

Lands: Interior

affected, that application for right-of-
way is pending, giving date of filing
and name of applicant. The manager
will certify on each map, over his writ-
ten signature, that unpatented land Is
affected by the proposed right-of-way.
The maps and field notes will be ap-
proved by the manager in duplicate.
Any valid right existing at the date of
the filing of the right-of-way applica-
tion will not be affected by the filing or
approval thereof. If no unpatented land
is involved in the application the men-
ager will reject it, allowing the usual
Tight of appeal. .

£243.20 Evidence of construction.
When the railroad is constructed, a

statement of the engineer and certificate
of the president (Forms 5 and 6)? must
be filed in the land office, in dupli-
cate. No new map will be required,
except in case of deviations from the
right-of-way previously approved,
whether before or after construction,
when there must be filed new maps and
field notes in full, as herein provided,
bearing proper forms, changed to agree
with the facts in the case. The map
must show clearly the portions amended,
or bear a statement describing them,
aud the location must be described in
the forms as the amended survey and
the amended definite location. In such
cases the company must file a relinquish-
ment, under seal, of all rights under the
former approval as to the portions
amended, said relinquishment to take
effect when the map of amended definite
location is approved by the manager.

PART 244—RIGHTS-OF-WAY OTHER
THAN FOR RAILROAD PURPOSES
AND FOR LOGGING ROADS ON
THE OREGON AND CALIFORNIA
AND COOS BAY REVESTED LANDS
Cross REFERENCES: For easements for pub-lic works, see Part 9 of this title. For rights.

of-way, Alaska, see Part 74 of this chapter,
For logging roads rights-of-way, revested
Oregon and California Ballroad and recon-
veyed Coos Bay Wagon Road grant lands in
Oregon, see Part 115 of this chapter. For
rights-of-way for ratiroad and station
Grounds. see Part 248 of this chapter. For
rights-of-way over Indian lands, see Indians,25 CFR, Part 161.
Subpart A—-General Regulations Applicable to

All Rights-of-Way Provided for in This Part
Dernrvrrions

Definitions.
Bec.
244.1

574



§ 244.7 Title 43—Public

structures as canals, ditches, pipelines,
and transmission lines and 1,000 feet to
the inch for rights-of-way for reservoirs,
except where a larger scale is required
to represent properly the details of the
proposed developments, in which case
the scales should be 1,000 feet to the inch
and 500 feet to the inch, respectively.
For electric transmission lines having a
nominal] voltage of less than 33 Ev. map
scales may at option of the applicant be
5,280 feet to the inch.

(2) Courses and distances of the cen-
ter line of the right-of-way or traverse
line of the reservoir should be given; the
courses referred to the true meridian
either by deflection from a line of known
bearing or by independent observation,
and the distances in feet and decimals
thereof. Station numbers with plus
distances at deflection points on the
traverse Line should be shown.

(3) The initial and terminal points of
the survey should be accurately con-
nected by course and distance to the
nearest corner of the public-land sur-
veys, unless that corner is more than 6
miles distant, in which case the connec-
tion will be made to some prominent
natural object or permanent monument,
which can be readily recognized and
recovered, Thestation number and plus
distance to the point of intersection with
a line of the public-land surveys should
be ascertained and noted, together with
the course and distance alone the section
lime to the nearest existing corner, at a
sufficient number of points throughout
the township to permit accurate platting
of the relative position of the right-of-
way to the public-land survey.

(4) If the right-of-way is across or
within reservation lands which are not
covered by the public-land surveys, the
map shal! be made in terms of the
boundery survey of the reservation to
the extent it would be required above to
be made in terms of the public-land
surveys.

(5) All subdivisions of the public-land
surveys within the limits of the survev
should be shown in their entirety, based
upon the official subsisting plats, with
the subdivisions, section, township, and
range clearly marked.

(6) The width of the canal, ditch, or
lateral at high-water line should be given
and the width of all other rights-of-way
shall be given If the width is not uni-
form, the location and amount of the
change in width must be definitaly
shown. In the case of a pipeline, the
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diameter of the line should be given.
For reservoirs, the capacity in acre-feet.
the area within the high-water line, the
source of the water supply, and the loca-
tion and height of the dam must be
shown. The total distance of the right-
of-way on the Federal lands shall be
stated. In the case of a reservoir or
other site, the total acreage shall be
stated.
(7) Each copy of the map should bear

upon its face a statement of the engineer
who made the survey and the certificate
of the applicant. The statement and
certificate referred to are embodied in
Forms ] and 2, which are made a part
hereof and which should be modified so
&5 to be appropriate to the act invoked
and the nature of the project.‘
(8) Whenever it is found that a public-

land survey monument or reservation
boundary monument will be destroyed or
rendered inaccessibie by reason of the
proposed development, at least two per-
manent marked witness monuments
should be established at suitable points,
preferably on the surveyed lines. A brief
description of the witness monuments
and the connecting courses and distances
to the original corners should be shown.
(b) Evidence of water right. If the

project involves the storage, diversion,
or conveyance of water, the applicant
must file a statement of the proper State
official, or other evidence, showing that
he has a right to the use of the water.
Where the State official requires an ap-
plicant to obtain a right-of-way as a
prereguisite to the issuance of evidence
of a water right, if all else be regular,
a right-of-way may be granted con-
ditioned only upon the applicant's filing
the required evidence of water right
from the State official within a specified
reasonable time. The conditional right-
of-way will terminate at the expiration
of the time allowed.

GENERAL PROVISIONS §

§ 244.7 Nature of interest granted; set-
thement on right-of-way; rights of
ingress and egress.

(a) No interest granted by the regula-
tions in this part shall give the holder

“See appendix for form to be placed on
mes.
‘In addition to the material contained un-

der this heading, the subpart relating to the
particular type of right-of-way involved
should be consulted. See Subparts B
through L of this part.

578



Title 43—Public

thereof any estate of any kind in fee in
the lands. The interest granted shall
consist of an easement, license, or permit
in accordance with the terms of the ap-
plicable statute; no interest shall be
greater than a permit revocable at the
discretion of the authorized officer un-
less the applicable statute provides
otherwise. Unless a specific statute or
regulation provides otherwise, no interest
granted shall give the grantee any right
whatever to take from the public lands
or reservations any material, earth, or
stone for construction or other purpose,
but stone and earth necessarily removed
from the right-of-way in the construc-
tion of s project may be used elsewhere
along the same right-of-way in the con-
struction of the same project.

(b) AD persons entering or otherwise
appropriating a tract of public land, to
part of which a right-of-way has
attached under the regulations in this
part, take the land subject to such
right-of-way and without deduction of
the area included in the right-of-way.
(c) In order to facilitate the use of a

right-of-way granted or applied for un-
der the regulations of this part, the
authorized officer may grant to the
holder of or applicant for such right-of-
way an additional right-of-way for in-
gress and egress to the primary right-of-
way, including the right to construct,
operate, and maintain such facilities as
may be necessary for ingress and egress.
The holder or applicant may obtain such
additional right-of-way only over lands
for which the authorized officer has au-
thority to grant a right-of-way of the
type represented by the primary right-
of-way held or requested by the appli-
cant. He must comply with the same
provisions of the regulations applicable
to his primary right-of-way with respect
to the form of and place of filing his ap-
plication for an additional right-of-way,
the filing of maps and other information,
and the payment of rental charges for
the use of the additional right-of-way.
He must also present satisfactory evi-
dence that the additional right-of-way is
reasonably necessary for the use, opera-
tion, or maintenance of the primary
right-of-way,
(19 FR. 8099, Dec. 23, 1954, as amended, Circ.
2012, 2¢ P.B. 801, Feb. 6, 1989]

Lands: Interior § 944.9

§ 244.8 Commencement of construction
work in advance of approval of
right-of-way; trespass.

(a) Permission to commence con-
struction work over and through lands
under the jurisdiction of the Depart-
ment of the Interior or of its agencies
and to use and occupy such lands in
advance of the approval of a right-of-
way may be granted by the manager
upon a satisfactory showing of the nec-
essity for such action and upon a de-
termination, after the request for
permission has been cleared by all inter-
ested agencies of the Department, that
such action is compatible with the public
interest. Requests for such advance au-
thority need not meet the formal re-
quirements of §§ 244.8 to 244.5 and may
be filed with the agency having super-
vision of the land involved, in which case
a duplicate request must be filed in the
office specified in § 244.3.
(b) Any grant of advance permission

is solely for the convenience of the ap-
plicant and is not a commitment by the
Department that a right-of-way will be
approved. The Department's authority
in acting on a right-of-way applica-
tion is not restricted in any way by the
grant of advance permission or any re-
quirements laid down in such grant of
permission and the Departmentmay im-
pose additional or different require-
ments, within the scope of the appli-
cable statute and lawful regulations
thereunder, as conditions precedent to
the approval of the right-of-way. A
grant of advance permission is revoca-
ble at will, and the grantee assumes all
the risk of operating under such per-
mission.
{e) Any occupancy or use of the lands

of the United States without authority
will subject the person otcupying or
using the land to prosecution and Liabll-
ity for trespass.
J19 FR. 9099, Dec. 28, 1984, as amended, Ciro,
2004, 23 FR. 4699, June 26, 1958]

§ 244.9 Terms and conditions.

An applicant, by accepting e right-of-
way, agrees and consents to comply with
and be bound by the following terms and
conditions, excepting those which the
Secretary may waive in a particular
case:

(a) To comply with State and Federa)
laws applicable to the project for which
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the right-of-way is approved, and to the
lands which are included in the right-
of-way, and lawful existing regulations
thereunder.

(b) To clear and Keep clear the lands
within the right-of-way to the extent
and in the manner directed by the super-
intendent in charge; and to dispose of all
vegetative and other material cut, up-
rooted, or otherwise accumulated during
the construction and maintenance of the
project in suchmanner as to decrease the
fire hazard and also in accordance with
such instructions as the superintendent
in charge may specify.
(c) To take such soil and resource

conservation and protection measures,
including weed control, on the land cov-
ered by the right-of-way as the superin-
tendent in charge of such lands may
request.

(d) To do everything reasonably with-
in his power, both independently and on
request of any duly authorized repre-
sentative of the United States, to pre-
yent and suppress fires on or near the
lands to be occupied under the right-of-
way, including making available such
construction and maintenance forces as
may be reasonably obtainable for the
suppression of such fires.

(e) To build and repair such roads,
fences, and trails as may be destroyed or
injured by constructionwork and to build
and maintain necessary and suitable
crossings for all roads and trails that
intersect the works constructed, main-
tained, or operated under the right-of-
way.
(f) To pay the United States the full

value for all damages to the lands or
other property of the United States
caused by him or by his employees, con-
tractors, or employees of the contractors,
and to indemnify the United States
against any liability for damages to life,
person, or property arising from the
occupancy or use of the lands under the
right-of-way, except that where a right-
of-way is granted hereunder to a State
or other governmental agency which has
no legal power to assume such a liability
with respect to damages caused by it to
lands or property, such agency in lieu
thereof agrees to repair all such damages.
(g) To notify promptly the superin-

tendent in charge of the amount of mer-
chantable timber, if any, which wil be
cut, removed, or destroyed in the con-
struction and maintenance of the proj-
ect, and to pay the United States through
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such superintendent in advance of con-
struction such sum of money as such
superintendent may determine to be the
full stumpage value of the timber to be
so cut, removed, or destroyed.
(h) To comply with such other speci-

fied conditions, within the scope of the
applicable statuto and lawful regulations
thereunder, with respect to the occu-
pancy and use of the lands as inay be
found by the agency having supervision
of the lands to be necessary as a con-
dition to the approval of the right-of-
way in order to render its use compat-
ible with the public interest.
(i) That upon revocation or termina-

tion of the right-cf-way, uniess the re-
quirement is waived in writing, he shall,
so far as it is reasonably possible to do
so, restore the land to its original condi-
tion to the entire satisfaction of the
superintendent in charge.
(j) That he shall at all times keep

the manager informed of his address,
and, in case of corporations, of the ad-
dress of tts principal place of business
and of the names and addresses of its
principal! officers.

(EK) That tn the construction, opera-
tion, and maintenance of the project, he
shall not discriminate against any em-
ployee or applicant for employment be-
cause of race, creed, color, or national
origin and shall require an identical pro-
vision to be included in all subcontracts.

(1) That the allowance of the right-
of-way shall be subject to the express
condition that the exercise thereof will
not unduly interfere with the manage-
ment, administration, or disposal by the
United States of the lands affected
thereby, and that he agrees and con-
sents to the occupancy and use by the
United States, its grantees, permittees,
or lessees of any part of the right-of-
way not actually occupied or required
by the project, or the full and safe
utilization thereof, for necessary opera-
tions incident to such management, ad-
ministration, or disposal.

(m) That the right-of-way herein
granted shall be subject to the express
covenant that it will be modified,
adapted, or discontinued if found by the
Secretary to be necessary, without lia-
bility or expense to the United States,
so as not to conflict with the use and
occupancy of the land for any author-
ized works which may be hereafter con-
structed thereon under the authority of
the United States.
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§ 244.10 Proposed or existing national
forest.

Whenever ao right-of-way is sought
through or in national forest lands,
or any area withdrawn for inclusion
within a national forest, the applicant
must enter into such stipulations and
execute such bond as the Forest Service
may require for the protection of such
existing or proposed national forest.
§ 244.1] National parks

menits.

(a) The act of March 3, 1921 (41
Stat. 1353; 16 U.S.C. 797), provides that
no right-of-way for dams, conduits,
reservoirs, power houses, transmission
lines, or other works for storage or car-
riage of water, or for the development.
transmission, or utilization of power
within the limits as then constituted of
any national park or monument, shall
be approved without specific authority
of Congress.

(ob) Whenever a right-of-way is de-
Sired through any national park or mon-
ument for purposes other than those
excepted by the act of March 3, 1921, or
not otherwise expressly prohibited by
law, the applicant must show to the sat-
isfaction of the Director, Nationa] Park
Service, that the location and use of the
right-of-way for the purposes contem-
plated will not interfere with the uses
and purposes for which the park or mon-
ument was originally dedicated, and will
not result in damage or injury to the
natural conditions of property or scen-
ery existing therein. The applicant
must also file such stipulations and bond
as may be required by the Director, Na-
tlonal Park Service. Ordinarily, such
a right-of-way may be allowed only on
a showing of absolute necessity.
§ 244.12 Oregon and California Rail-

road and Coos Bay Wagon Roaad
grant Jands.

All applications for rights-of-way
for the construction and operation of
any project over Oregon and Califor-
Dia Railroad lands, title to which was
revested in the United States by the act
of June 9, 1916 (39 Stat. 218), and re-
conveyed Coos Bay Wagon Road lands,
act of February 26, 1919 (40 Stat. 1179),
must also be accompanied by a state-
ment showing the amount of merchant-
able timber, if any, to be cut, removed,
or destroyed in the construction of the
project works, and agreeing to deposit
with the Bureau, in advance of construc-

and monu-

§ 244.15

tion, such sum of money as may be de-
termined to be the full stumpage value
af the timber to be so cut, removed, or
destroyed, and an affirmative showing
that favorable action on the application
will not adversely affect or impair water-
shed protection, streamflow regulation,
and other conservation features enu-
merated in the act of August 28, 1937
(50 Stat. 874).°
§ 244.13 Alaska.
All general right-of-way laws, and the

regulations thereunder contained in this
part, are applicable to Alaska,’
§ 244.14 “Approval of right-of-way.
(a) Where an application is complete

and in conformity with the law and reg-
ulations and all required reports have
been obtained and it is determined that
the approval of the right-of-way will
not be contrary to the public interest,
including that of the Government, the
mangger will approve the right-of-way.’
(b) An application which does not

conform with the law or regulations un-
der which filed or the epprovai of which
would be inconsistent with the public or
Government interest, will be rejected.
§ 244.15 Use of right-of-way.
(a) Proof of construction. A period of

5 years from the date of the approval of
the right-of-way is usually allowed for
construction unless a different period is
provided by statute. Upon completion of
construction, proof thereof should be
submitted to the manager, consisting of
& statement and certificate furnished by
the holder of the right-of-way. The
statement and certificate are embodied
in Forms 5 and 6, which should be modi-
fied so as to be appropriate to the act
and to the nature of the project.’ If, in
construction, a substantial deviation
from the location shown on the original
map is planned or made, the party in
interest must file a duly executed relin-
quishment of the unused portion of the
right-of-way accompanied by a map of
"The general right-of-way statutes were

extended to these lands by sec. 2 of the act
of June 9, 1916 (39 Stat. 218), and sec. 3 of
the act of February 26, 1819 (40 Stat. 1179).
'See sec. 3 of the act of August 24, 1912

(37 Stat. 512; 48 U. S. C. 23). and 30 Op.
Atty. Gen. 887 (1915).
*Where the tand over which the right-of.

way is sought is withdrawn or reserved for
the use of another Federal agency, the man-
ager is required to clear the application with
such agency.
*See appendix for forms.
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amended location of the right-of-way
for the project as actually constructed.
The map of amended location must be
prepared in accordance with § 244.6 (a)
and must be filed before or as soon as
possible after the deviation is made. The
relinguishment may be prepared sO as
to become effective upon approvai of the
amended focation. Any deviation made
prior to such approval will be at the
risk of the applicant.

(b) Nonconstruction, abandonment,
or nonuse. Unless otherwise provided
by law, rights-of-way are subject to can-
celiation by the autborized officer for
fallure to construct within the pariod
allowed and for abandonment or nonusé.

§ 244.16 Revocation for violation of
regulations or terms or conditions.

All rights-of-way approved pursuant
to this part, except those granted for
pipe lines pursuant to section 28 of the
act of February 25, 1920, as amended
August 21, 1935 (49 Stat. 678; 30 U.S.C.
185), shall be subject to cancellation for
the violation of any of the provisions of
this part applicable thereto or for the
violation of the terms or conditions of
the right-of-way. No right-of-way
shall be deemed to be canceled except on
the issuance of a specific order of can-
cellation.

§ 244.17 Change in jurisdiction over or
disposal of lands,

(a) A change of jurisdiction over the
Jands from one Federal agency to an-
other will not cancel a right-of-way in-
volving such lands. It will, however,
change the administrative jurisdiction
over the right-of-way.

(b) The final disposal by the United
States of any tract traversed by a right-
of-way shali not be construed to be a
revocation of the right-of-way in whole
or part, but such final disposition shall
be deemed and taken to be subject to
such right-of-way until it is specifically
canceled.

§ 244.18 Transfer of right-of-way.
(a) Any proposed transfer, by assign-

ment, lease, operating agreement or
otherwise, of a right-of-way acquired
under any of the acts, except the act of
March 3, 1891 (26 Stat. 1101; 43 USC.
946-949), must be filed in triplicate tn
accordance with § 244.3 for approval;
must be accompanied by the same show-
ing of qualifications of the assignee as
is required of applicants; and must be
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supported by a stipulation that the as-
signee agrees to comply with and be
bound by the terms and conditions of
the right-of-way. No assignment will be
recognized unless and until approved.
(b) All filings of transfers, Dy as-

sigoment, lease, operating agreement, or
otherwise, Made pursuant to this sec-
tion, except by States or agencies or in-
strumentalities thereof, must be ac-
companied by an application service fee
of $10 which will not be returnable.
fi9 FR. 9088, Dec. 23, 1954, as amended,
Cire. 2001, 23 F.R. S887, May 20, 1958}

§ 244.19 Disposal of property on termi-
nation of right-of-way.

Upon the termination of a right~-of-
way by expiration or by prior cancelia-
tion, in the absence of any agreement to
the contrary, if all moneys due the Gov-
ernment thereunder have been paid, the
holder of the right-of-way will be al-
towed six months or such additional time
as may be granted in which to remove
from the right-of-way all property or
improvements of any kind, other than
a road and usable improvements to a
road, placed thereon by him; but if not
removed within the time allowed, all
such property and improvements shall
become the property of the Unlted States.
§ 244.20 Appeals.
An appeal pursuant to Appeais and

Contests (Part 221 of this chapter) may
be taken from any decision of the man-
ager to the Director, and from the Di-
rector to the Secretary.

RENTAL CHARGES

§ 244.21 Payment required; exceptions;
default; revision of charges.

(a) Except as provided tn paragraphs
(b) and (c) of this section, the charge
for use and occupancy of lands under
the regulations of this part will be the
fair market value of the permit, right-
of-way, or easement, as determined by
appraisal by the authorized officer. Pe-
riodic payments or ea lump-sum payment,
both payable in advance, will be required
at the discretion of such officer: (1)
When periodic payments are required,
the applicant will be required to make
the first payment before the permit,
right-of-way, or easement will be issued;
(2) upon the voluntary relinquishment
of such an instrument before the expira-
tion of its term, any payment made for
any unexpired portion of the term wil
be returned to the payer upon @ proper
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United States Department of the Interior
Office ofHearings and Appeals
Interior Board of Land Appeals

**] STATE OF ALASKA

IBLA 85-898, 85-899

Decided May 11, 1987

INDEX CODE:
43 CFR 2650.4-3

*229 Appeal from decisions of the Fairbanks District Office, Bureau of Land Management, waiving adminiswa-
tion of rights-of-way on lands conveyed to Native corporations. F-33008 and F-19177.

Affirmed.

1. Alaska Native Claims Settlement Act: Conveyances: Valid Existing Rights: Third-Party Interests

Where the underlying land has been conveyed to a Native corporation, 43 CFR 2650.4-3 requires that BLM
waive administration of a right-of-way pursuant to sec. 14(g) of the Alaska Native Claims Settlement Act, as
amended, 43 U.S.C. § 1613(g) (1982), absent a finding that retention would be in the interest of the United States.

APPEARANCES: E. John Athens, Jr., Esq., Assistant Attomey General, State of Alaska, Fairbanks, Alaska, for
appellant; Dennis J. Hopewell, Esq., Deputy Regional Solicitor, U.S. Deparunent of the Interior, Anchorage,
Alaska, for the Bureau of Land Management.

OPINION BY ADMINISTRATIVE JUDGEMULLEN

The State of Alaska has appealed from two decisions of the Fairbanks District Office, Bureau of Land Manage-
ment (BLM), dated July 25 and 29, 1985. These decisions waived BLM administration of rights-of-way F-19177
(IBLA 85-899) and F-23008 (IBLA 85-898), respectively, but recognized the reservation of the rights of the
State as grantee pursuant to section 14(g) of the Alaska Native Claims Settlement Act (ANCSA), as amended,
43 U.S.C. § 1613(g) (1982). The two waiver decisions issued after BLM had conveyed the underlying land to
Native corporations.

On July 31, 1964, BLM granted materials site right-of-way F-33008 to the State of Alaska. On November 17,
1972, highway right-of-way F-19177 was granted by BLM to the State of Alaska. Both grants were made pursu-
ant *230 to the Federal Aid Highway Act, as amended, 23 U.S.C. § 317 (1982). Neither right-of-way grant doc-
ument specified an expiration date for the grant. On October 23, 1981, and September 22, 1983, BLM issued in-
terim conveyances to AHTNA, Inc., and Simasuak Native Corporation, respectively. The conveyances were spe-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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cifically subject to rights-of-way F-33008 and F-19177. In July 1985, BLM issued the decisions under appeal.

In both waiver decisions, BLM specified that, as grantee in the right-of-way grants, the State of Alaska ‘is en-
titled to all the rights, privileges and benefits granted by the terms of the grant, during the term of the grant, until
it expires, is relinquished, or is modified by the mutual consent of the Native corporations and the State. The
Native corporations were ‘entitled to any and all interests previously held by the United States as grantor, in any
such right-of-way covering the land conveyed.’ All rental and other fees would be paid to the Native corpora- tions.

On appeal Alaska contends that the BLM waiver of administration would deny it, as grantee, the complete en-
joyment of these rights-of-way, including the right of administrative appeal and the potential for Federal High-
way Administration grants and aid. The State raises the possibility of termination of rights-of-way, and claims
BLM failed to gain prior administrative waiver from the Federal Highway Administration. The State adds that
proposed changes in the applicable regulation would clarify the rules to which these sites are subject, and BLM
should have postponed its decisions until the regulatory changes issued. The State also contends that 43 CFR
2650.4-3, relied upon by BLM, so far exceeds the Department's starutory authority that the regulation itself
should be declared invalid.

**2 BLM responded that the Board should affirm BLM as it did in State ofAlaska, 86 IBLA 268 (1985).Nal

[1] As this Board stated in State of Alaska, 86 IBLA at 271, the statute and the regulation provide express au-
thority for BLM to waive its administration of rights-of-way in lands conveyed to Native corporations. The ef-
fect of such a waiver is to transfer the administrative function to the Native corporation to which the land had
been conveyed. Section 14(g) ofANSCA, 43 U.S.C. § 1613(g) (1982), states:

All conveyances made pursuant to this chapter shall be subject to valid existing rights. Where, prior to pat-
ent of any land or minerals under this chapter, a lease, contract, permit, right-of-way, or easement (including
a lease issued under section 6(g) of the Alaska Statehood Act) has been issued for the surface or minerals
covered under such patent, the patent shall contain provisions making it subject to the lease, contract, per-
mit, right-of-way, or easement, and the right of the lessee, contractee, permittee, or grantee to the complete
enjoyment of all rights, privileges, and benefits thereby granted to him. Upon issuance of the patent, the pat-
entee shall succeed and become entitled to *231 any and all] interests of the State or the United States as
lessor, contractor, permitter, or grantor, in amy such leases, contracts, permits, rights-of-way, or easements
covering the estate patented and a lease issued under section &(g) of the Alaska Statehood Act shall be
treated for all purposes as though the patent had been issued to the State. The administration of such lease,
contract, permit, right-of-way, or easement shall continue to be by the State or the United States, unless the
agency responsible for administration waives administration.

The implementing regulation, 43 CFR 2650.4-3, elaborates:
Leases, contracts, permits, rights-of-way, or easements granted prior to the issuance of any conveyance un-
der this authority shall continue to be administered by the State of Alaska or by the United States after the
conveyance has been issued, unless the responsible agency waives administration. Where the responsible
agency is an agency of the Department of the Interior, administration shall be waived when the conveyance
covers all the land embraced within a lease, contract, permit, right-of-way, or easement, unless there is a
finding by the Secretary that the interest of the United States requires continuation of the administration by
the United States. [Emphasis added.]

Section 14(g) of ANCSA does not require waiver of administration, but grants discretionary authority to do so.
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By promulgating 43 CFR 2650.4-3, the Secretary exercised his discretionary authority under section 14(g) of
ANCSA. Generally, when a conveyance includes all the land underlying a right-of-way, the Secretary has con-
cluded it to be in the interest of the United States to waive administration. This Board has found this policy de-
termination to be well supported. State of Alaska, 86 IBLA at 274. The exception arises only when the Secretary
makes a contrary finding. It is not necessary to make a finding that the interest of the United States does not re-
quire continuation of the administration by the United States whenever a waiver of administration occurs. This
finding is necessary only if some interest of the United States requires it to retain administration. 43 CFR
2650.4-3. A finding that no exceptional circumstances exist is implicit in every waiver. The rights-of-way at is-
sue were entirely included in conveyances to Native corporations. There have been no conwary findings. Absent
a finding by the Secretary that retention of administration was in ‘the interest of the United States’ (not the
State), BLM was obliged by the regulation to waive.

**3 Appellant suggests 43 CFR 2650.4-3 is ultra vires and should not be followed. Both the Board and BLM are
bound to follow a duly promulgated regulation of the Department. McKay v. Wahlenmaier, 226 F.2d 35, 43
(D.C. Cir. 1955); AHTNA, Inc., 87 IBLA 283, 291 (1985),7N* and cases cited. We find the regulation to be
consonant with the statute, as the regulation *232 43 CFR 2650.4-3 is itself an exercise of the discretionary au-
thority the statute granted to the Secretary. See generally State ofAlaska, supra.

v

The State claims it will lose ‘complete enjoyment’ of the rights-of-way, particularly the procedural safeguards of
its administrative appeal rights under 43 CFR Part 4. However, no right to Departmental adjudication was gran-
ted in the right-of-way grants or in the interim conveyances. Notwithstanding the loss of administrative appeal
and hearing rights, the State wil] continue to have recourse to the courts in order to safeguard those rights which
were reserved. See, ¢.g., Tetlin Native Corp. v. State of Alaska, No. 4 FA-84-2536 Civil (Alaska Aug. 12, 1985).
Waiver of administration would not diminish the State's ability to take action./FN"l However, it would shift the
forum for resolution of the propriety of action taken in the administration of the right-of-way from Federal to
State court and bypass the intermediate step of administrative adjudication by the Department. Appellant has not
shown that its interests would be given less due process protection as a result of waiver of this Department's ad-
ministrative authority. See Tetlin Native Corp. v. State of Alaska, supra at 4. As we said in State of Alaska, 86
IBLA at 272, the State

still enjoys the same right to use the same land in the same manner under the same terms and conditions as
before. The fact that the State may prefer one administrator over another, or one administrator to several,
does not bear on its rights to ‘complete enjoyment of its interest in the land.’ ‘Enjoyment’ in this context
does not mandate a right to happiness, contentment, or freedom from apprehension. Rather, it refers to the
exercise of a right; the possession and fruition of a right, privilege, or use.

Any party having authority to administer the grant must comport with the terms and conditions of the right-
of-way grant. The conveyances were expressly made subject to the rights-of-way, and under section 14(g) of
ANSCA, the Native corporations assume the role of the grantor with all attendant rights under the right-of-way,
including the right to cancel,!FX2] to approve sublessees, to receive rent, and to inspect. Those rights and oblig-
ations belong to the grantor, who retains the ultimate authority to take appropriate action under the right-of-way
grant. See 23 U.S.C. § 317 (1982). Absent a clear indication of statutory intent, we will not interpret section
14(g) of ANCSA, 43 U.S.C. § 1613(g) (1982), to limit the grantor's interests. The waiver of administration does
not affect those rights of the grantor guaranteed by section 14(g) of ANCSA, 43 U.S.C. § 1613(g) (1982), and
the grantee remains subject to them.

**4 Appellant also contends that a waiver of BLM administration would limit its access to potential grants and
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aid from the Federal Highway Administration. *233 Appellant claims BLM should have consulted the Federal
Highway Administration to determine whether a United States interest would be adversely affected by waiver.
The Federal Highway Administration was not the agency responsible for administration of the right-of-way prior
to the waiver, and BLM has not sought to impair the statutory authority of the Federal Highway Administration.

There is no evidence that the applicable regulation was not duly promulgated and both the State and the Federal
Highway Administration are chargeable with constructive notice of the regulation. Neither the State nor the Fed-
eral Highway Administration was required to receive additional notice that BLM intended to implement the reg-
ulation.!FX! In light of the mandatory tenor of the regulation, only BLM's refusal to waive with no basis for re-
tention of administrative responsibilities would constitute arbitrary and capricious conduct. State of Alaska, 86
IBLA at 272-73.

Review of the record and the parties' arguments does not reveal a Federal interest which requires continued ad-
ministration of these two rights-of-way by the United States. We decline to overturn the BLM decision to waive
administration of these rights-of-way. As said in State ofAlaska, supra:

Where the land is no longer owned by the United States and the United States has no residual interest or be-
nefit deriving from the third-party leases, rights-of-way, permits, et cetera, which encumber those lands, it is
difficult to justify continuing the Federal administration of those interests at taxpayers’ expense, particularly
where the new landowner (the corporation) is capable of assuming that function on its own behalf. Except in
unusual circumstances, there is little or no reason for the United States to continue to maintain records, per-
form compliance inspections in the field, engage in correspondence with the interested parties, handle
billings, collections, accounts and disbursements, and conduct adjudication. The fact is that these maters
are no longer the proper responsibility of the Federal government, and that fact is not altered because the
State finds the change inconvenient or otherwise undesirable.

86 IBLA at 274.

*234 Therefore, pursuant to the authority delegated to the Board of Land Appeals by the Secretary of the Interi-
or, 43 CFR 4.1, the decisions of the Fairbanks District Office are affirmed.

R. W. Mullen
Administrative Judge

We concur:

Bruce R. Harris

Administrative Judge

Gail M. Frazier

Administative Judge

FNa) GFS(MISC) 50 (1985)

FNb) GFS(MISC) 65 (1985)

FN1 In addition, the State is now able to choose to resort to condemnation.
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FN2 See Tetlin Native Corp, v. State ofAlaska, supra at 3.

FN3 The file does not indicate that the Federal! Highway Administration had actual notice of the waivers. It
would seem appropriate for the Secretary to inform concerned agencies when making such determinations. See
State of Alaska Depargnent of Highwavs, 20 IBLA 261, 270, 82 LD. 242, 245 (1975).!F’) The case records
contain evidence of past consultation, in the form of letters to BLM from the Federal Highway Administration
and its predecessor, the Department ofCommerce, Bureau of Public Roads.

FNc) GFS(MISC) 66 (1975)

End of Foomote(s). GFS(MISC) 41(1987), 97 IBLA 229, 1987WL 110597 (I.B.L.A.)
END OF DOCUMENT
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Navigability — Selected Cases and Authorities

Legal Standard for Navigability

State ofAlaska v. United States, 662 F. Supp. 455, 457 (1987), aff'd sub nom., State of
Alaska v. Ahtna, Inc., 891 F.2d 1401, 1405 (9" Cir. 1989) (present day use for commercial
recreational rafting with loads of at least 1,000 pounds, with no evidence that physical
characteristics of the river were different at statehood, amounted to “conclusive evidence” that
the river was susceptible to use as a highway of commerce at statehood, regardless ofwhether it
was actually used for commerce before statehood.

State Ownership of Submerged Lands

Shively v. Bowlby, 152 U.S. 1, 11-13 (1894) (State’s claim to submerged lands is based
on the Equal Footing Doctrine, under which submerged lands are held in trust by the United
States to be transferred to the territories upon their admission to the Union as states); Coyle v.

Smith, 221 U.S. 559, 573 (1911); Borax Consol. Lid. v. Los Angeles, 296 U.S. 10, 15 (1935); see
also United States v. Louisiana, 363 U.S. 1, 16 (1960) (a new state’s ownership of lands
underlying navigable waters is “an inseparable attribute of the equal sovereignty guaranteed to it
upon admission”).

The Equal Footing Doctrine was codified in the Submerged Lands Act of 1953, 43
U.S.C. 1301 (2000).

Alaska Rights with Respect te Submerged Lands

Alaska Constitution, Art. VIII

e Section 3 (fish, wildlife and waters reserved to common use);
e Section 6 (submerged lands are within the public domain);
e Section 14 (free access to navigable or public waters of the State, as defined by the

legislature, shall not be denied any citizen or the US or resident of the State)

AS 38.05.126 (people of the state have a constitutional right to free access to and use of
navigable or public water of the state).

AS 38.05.128 (subject to federal or state permitting and valid existing rights, obstruction
of or interference with free passage or use ofany navigable water is a class B misdemeanor).

IBLA Cases

State ofAlaska (Afognak Native Corporation), 150 IBLA 112 (1999). State appealed
BLM decisions to terminate 17(b) easements across ANC lands, arguing the easements were
necessary for access to navigable waters and the submerged lands underlying them. BLM
moved to dismiss for lack of standing. IBLA ruled (1) assertion of ownership of submerged
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lands can satisfy the requirements for standing to appeal a 17(b) decision by BLM, but (2) the
State had failed to appeal express non-navigability findings contained in two of the three Interim
Conveyances at issue. Therefore, the State was barred by administrative finality from contesting
easement decisions within two of the IC’s.

State of Alaska (Ahtna, Inc.), 167 IBLA 250 (2005). IBLA set aside BLM decision
approving conveyance to Ahtna, where BLM failed to adequately consider whether islands in
Copper River had emerged from the bed after Statehood, in which case they would be State-
owned. BLM decision had charged Ahtna’s entitlement for land State believed to be State-
owned submerged lands. Ahtna changed its position and supported the State’s argument to the
IBLA.

State ofAlaska, Louis and Marion Collier (Port Graham Corporation), 168 IBLA 334
(2006). State appealed BLM decision to terminate 17(b) easements to three lakes. BLM argued
(1) that the lakes were non-navigable, (2) that they were not “major waterways” under the
ANCSA regulations, and (3) the easements provided access for recreational purposes. IBLA
held that (1) BLM is required to reserve easements to “major waterways” or “isolated tracts of
public land” as defined by the regulations; (2) BLM had never made express non-navigability
determinations for the lakes, so it could not be determined that they did not constitute “isolated
public lands” under the ANCSA regulations; and (3) reservation of easements across ANCSA
land to allow recreational activities is expressly contemplated by ANCSA and the regulations,
provided that the recreation occurs on public land rather than ANCSA patented land.
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