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THIS INSTRUMENT PREPARED BY: Racorded I e o o, Fae

Jamesm A, Wagoner, III, Attorney-Advisor Artlr €. Mrrey
U.S. Army Corpes of Engineers, Mobile District Judes of Prohate

P.O. Box 2288 ‘
Moblle, Alabama 3I&628-0001

STATE OF ALABAMA )

COUNTY OF CALHOUN )

QUITCLAIM DEED HO. 1
TO THBE ALABANA DEPARTMENT OF TRANSPORTATION

TEIS QUITCLATHM DEED HMADE ASD ENTERED INTO BETWEEN, the URITRD
STATRS OF AMERICA (the *GRANTOR") , acting by and through the
Deputy Asslistant Secretary of the Army (I&H) pursuant to a
dalegation ¢of autherity from the SECRETARY OF THE ARMY (the
TARMY"} , under and pursuant to the powers and auvthorify contained
in Section 317 of the Act of Congress approved August 237, 1558
(Public Law 85-767; 72 Stat. B85, and 23 U.5.C. 317) and the
Defense Base Closure and Raaligmment Act of 1850 (BRAC) (Fublic
Law 101-~510 as amended), and the State of Alabama Department of
Transportation, (the 'Grantae'} ) :

WITHRSSETH:

WARKEEAS, Pt. McClellan, an Army BRAC installation, cloesed on
September 30, 1959,

WHEREAS, tha State of Alabama Department of Transportation
has made application to the U.S. Department of Transportation,
Federal Highway Administration (FEWA) requesting the transfer of
certain lands that are a part of the former Ft. McClellan, and

WHEZREAS, the FHWA approved the application under the
authority contained at Section 317 of the Act of August 27, 1258
and requested thart the Army proceed with the transfer, and

WHERRAS, pursuant to said Acts and to the Delmgatione, Rules,
and Regulations of the Secrerary of the Army, it has been
determined that the conveyance requested by the State of Alabamz
Dopartmapt of Transportatlmn is not inconsiarent with the needs of
the Army, or the local redevelopment aucthority and is in the
pubhlic interest;
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from such ramaining property to and from said service road and
roads which wlll bs accessible to the controlled access facilirty
only at such points as may be estahlished by public authority.

2. This @Grant is subject to the following covenants and
conditions which the Grantee, by acceptance of thie deed, assumas
for itself and its successore and assigns, as covenants running
with the land:

4. IHCLUSION OF PROVISIONS

The person or entity to whom the property is transferred
shall neither tranafer the property, lease ths property, nor grant
any interest, privilega, or licenss whatsoever in connection with
the proparty withour the inclusion of the envirommental protection
proviglions containad herein, and shall require the inelusion of
such environmental protaction provisions in all further deeds,
transfers, leases, or grant of any interest, privilege, ar
license.

b. CERCLA NOTICR AND COVENANTS

(1) Notlce. Pursuant to Sectiong 120 (h) (4) of the
Cemprehengive Environmental Response, Compensation and Liability
Act, as amended, 42 U.S.C. Section 5601 et seq. ("CERCIAY), the
Grantor hae identified, the Finding of BSuitability to Transfer
(*POST*), dated March 14, 2001, a copy of which has been provided
to the Grantee, the Property as real proparty on which no
hazardous substances and no petroleum products or thelir
derivatives were atored for one year or more, or known to have
been released or disposed af.

(2) Covenants.

(a) The Grantor covenants and warrants to the
Grantee and its successore in interest that in the event that
reaponse action or corrective acticn is found to be pecessary
after the date of this conveyance as a result of hazardous
substance or petroleum products conramination existing on the
Property prior to the date of this conveyance, such response
action or corrartive acticn shall be conducted by the Grantor.

(b) This covenant shall not apply te the axtent
suich remedial acticns are caused by activities of the Grantee, 1ts
5LCCEBEOTS. afsigns, transferees, sublesseay, tenants, or
1icensees of the Grantee.
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The Grantor hereby reserves an access easemant to
the Property in any case in which a respouse action or corrective
action is found to be necegaary after the date of this conveyance
at such Property, or in any case such access 1g necessary to carxry
out a response action or corrective action ou adjoining property.
In exercising this accerss easemant, the Grantor shall -give the
Grantee, or the thean record owner, at least thirty (30) days prior
written notice of actions ke be taken in the remediation of ths
Property or the adjacent property, as the case may be, axcept Lfor
emergancy situations or an imminent threat to human health and the
environment, (in which came the Army shall give such notice as is
rpasonably practicable wunder the c¢ircumstances) and shall upe
reasonable means, without significant additional cost to the
Grantor, to avold and/or minimize interference with the use of the
Property by the Grantee, its successors and assigns. ¥Furthermore,
any such actions wundertaken by the Grantar pursuant to this
Section 2.B. will, toe the maximum extent practicable, be
coordinated with a representative of the Grantee, its successors
and assigns. Grantee agrees that, notwithgtanding -any other
provisions of the Deed, the Grantor assumas no liability to the
Grantee, ity succesgsors or assigns, or any other person, should
remediation of the Proparty interfere with the uge of the
Property. The Grantee shall not through constructiorn or
operation/maintenance activities, interfere with any zemediation
or response action tonductad by the Grantor under this sectian.
The Grantee, the rthen record owner, and any other person, shall
have no c¢laim against the Grantor, or any of its officers, agents,
enployeesn or coanrractorns salely on account of anry guch
interferance resulting from such remadiation.

¢. WO LIABILITY POR WON-ARMY CONTAMINATION

The U.S. Army shall not incur liability for response
aetion or cerrective action found te be necepsary after the date
of tranafer, in any case, in which the person or entity to whom
the property is transferred or other ron-Army entities lse
identified as the party respongible for contamination of the

property.

4. XOTICE OF TER POTENRTIAL FOR THE PRESENCE OF ORDMARCE
AND EXIPLOBSIVES

Ordnance and Bxplosives have besen found on adjacent
property. The U.S. Army intends to investigate the adjacent
property. The investigation way have an impact on the Froperty
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through usa of exclugion zonas (zoner established to restriet
gpacific activities in a specific geographic area surrounding any
abjact ox structure which ie being demolished using explosives)
that intereect the Property. Due to the use of excluslon zones,
temporary notices and restrictions may be igsued to protect publice
safety, human health and the environment. Thase temporary
reastrictiens and notices may include but are not limited to, the
removal of unexploded ordnancéd on the adiacent property, temporary
evacuation, limited clogure of facilities and- envirommental
cleanup. In the unlikely evant that evacuation ig required, all
action will be carried out as expediticualy as poasible to
minimize incomveniences t¢ the Property owner. Upon the completion
of all OR work within the exclusion zonee all temporary notices
and restrierion shall no longer be applicable. In the event the
Crantee, its successors, and assigns, should discover any suspect
ordnance on the Property, it shall not attempt to remove or
destroy it, but shall immediately notify local Polilce Department
and competent Grantor or Grantor desigmated explosive ordnance
personnel will be dispatched promptly to dispoge of such ordnance
at no expense to the Grantee.

e. HOPICE OF TEER PRESENCE OF ENDANGERED BPFECIES AMD COVENANT

Gray bats (Myotis grisescens} are known to forage near
Twin Mountains Creek. Areas within the Tranmfarred Premicsee that
are adjacent to Twin Mountains Creek have been identrified as -
suitable gray bat foraging habitat (Ficgure 4 :.and Attachment 3).
Gray bate are listed as andangered by the U.S. Fiah and wWildlife
Service (FWS) and are afferded Federal protection under the
Endangered Spaciez Act (ESA) of 1973, ag amanded. Section 9 of
the ESA prohibits private landowners from “taking” (harm, harass,
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to
atrempt to engage in any such. conduct) endangered species.

The following measures will limit potential take of gray
bate on the Transferred Premises. Failure to f£ollow these
measures conld subject the violator to eriminal sanctions of the
HEZA:

Treag along Twin Mountaina Creek with moderate quality
foraging habitat on the Transferred Premisgses provide protective
cover and prey for foraging gray bats. Forest within 50 feet of
these streams ghould not ba removed. If removal af dead or live
trees within 50 feet of these @streams is necessary, the FWS must -
be consuited prior to cutting.

Gray bats primarily feed on insects with an aquatic life
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stage; therefore, water quality and the pvhysical c¢haracteristics
of streams affect the amount and types of inse¢rs available for
these bats. State and Federal regqulations pertaining to water
quality and erogion control should be followed. Additionally,
modification of stream banks and water flow should be avoided to
maintain praesent water gquality and physical structure.

Use of pesmticides, particularly Malathion, should be
managed according to a FWS coasultation letter dated June 11,
1998, The Grantee should avold (or eliminate or minimize) fogging
in the vicinity of all moderate guality foraging habitat. FWS
recquested that if Malathion is used it should be sprayed only
during daylight hours no earlier than one hour after sunrige and
no later than onle hour prior to sunset between March 15 and
October 31. Use atmospheric conditions to determine appropriate
timing for fogging on lands directly adjacent to foraging areas.

£. ¥NOTICE OF ARCHAELOGICAL FROPERTY AND FREBERVAIION
COVERMTZ

In consideration of the conveyance of the real propertCy
that includes the archaecological property, site 01CA0567, located
in the County of Calhoun, Aladbama, the Grantee hereby covenants on
behalf of itself, its heirs, successors, and assgigns at all times
to the Alabama State Historic Preservation Officer (SHPO), to
maintain and preserve the archaeological property., site O01LCAOS5S7,
in accordance with the provisicpne of paragraphg 2 through 11 of
this covenant.

The Grantee will notify the Alabama State Eistoric
Preseyvarion Officer in writing prior teo undertaking any
disturbance of the ground surface or any other action on
archaeological property, eite 0LCADSE7, that would affect the
physical integrity of this site. Such notice shall descrike in
reasonable detail the proposed undertaking and ite expected effect
on the physical inteqrity of the archaeological property, site
C1CAOSE7T.

within thirty (30) calendar days of the appropriate
Alabama State Hiatoric Preservation Officer's receipt of
notitication provided by the Grantee pursuant to paragraph 2 of
this covenant, the State Bistoric Preservation Officer will
respond to the Grantee in writing as follows:

That the Grantee may proceed with the proposed
undertaking without further conpsultation; or
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That the Grantee mist initiate and complete consultation
with the Alabama State Historie Preservation Office before it can
proceed with the proposed undertaking.

If the Alabama State Historie Presexvatiocn Officer faile
to reepond to the Grantee's written notice, as described in :
paragraph 2 of the covenant, within thirty (30) calendar days of
the Alabama State Higtoric Presexrvatilon Officer's receipt of the
same, then rhe Grantee may proceed with the proposed underxtaking
without further consultatlion with the Alabama State Historic
Pregervastion Officer.

If the response provided to the Grantee by the Alabama
State Hlsroric Preservatlon Offiecer pursuant to paragraph 3 of
this covenant reguires consultation with the Alabama State
Historic Preservation Officer, then both parties will so consult
in good faith ro arrive at mutually-agreecable and approprizte
meagures thar the Grantee will employ to mitigate any adverse
effects asscciated with the proposed undertaking. If the parties
are unable to arrive at such mutually-agreeable mitigation
measures, then the Grantee shall, at a2 minimum, undercake
recordation for the concerned properky in accardance with the
Secretary of InLerior's standards for recordation and any
applicable state sgtandards for recordation, or in accordance with
such other standards te which the parties may wutually agree--
prior to proceedirg with the proposed undertaking. Pursuant to
this covenant. any wmitigation measures to which the Grantee and
the Alabama State Historie Praservation Officer mutually agree, or
any recordation that may be required, shall be carried out solely
at the expense of rthe Grantea.

The Grantee rhall make every reasonable effort o
prahibit any person from vandalizing or otherwise disturbing any
archaeolegical site determined by the Alabama State Historic
Preservation Officer to be eligible for inclusion in the Narional
Register of Historie Places. Any such vandalization or
disturbance shall be raported t¢ the Alabama State Hlstoric
Preservation OfLficer promptly.

The Alabama State Historic Presarvation Officer shall be
permitted upen reascnable notice at a reasomnable time to inspect
the two archacological properties, site 01CA0567, in order ta
ascertain its condition and to fulfill 1lts responsibilities
hareunder.

In the event of a vioclation of this covenant, and in

10
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addition to any remedy now or hereaftar provided by law, the
Alabamz State Historic Preservation Officer may, following
reasunable notice to the Grantee, ingtitute suif to enjoin said
violation or to regquire the raatoration of any archaaoleglcal gite
affected by such vielation. The successiul party shall be
entitled to recover all costs or expenses incurred in connection
wikh any such suit, including all court costs and attorney)s fees.

The Grantee agreas that the Alabama State Historic
Preservation Officer may, at its discretion and withour prior
notice to the Grantee, convey and assign all or part of its rights
and responsibilities contained in this covenant £6 3 third party.

Thie covenant is binding on the Grantee, its heirs,
successoxrs, snd assigns in perpebuity, unless axplicitly waived by
the Alabama State Hlstoric Preservation Officer. Restrictiouns,
stipulaticones, and covenants contained heraein shall be inserted by
the Grantee, verbatim or by express reference in any dead or other
legal instrument by which it divests itseilf of either the fee
simple title or any other lesser estate in the archaeological
property, site 01CA0567, or any part thereeof.

The failure of the Alabama State Historic Preservation
Officer Lo exercise any right or ramedy granted under this
instTument shall not hawve the effect of waiving or limiting the
axercise of any other right or remedy or the use of such right or
remedy at any other time.

The covenant ghall be a binding servitude upon the real
properties that includes archasological gite O0LCADS567 and shall be
deemed Lo run wlth the land. Execution of this covenant shall
congtituta conclusive evidenge thar the Grantee agrees to be bound
by the foregoinyg conditions and restrictions and to perform the
obligations herein ser forth,

g. CONDI?TIONS, RESTRICTIONS, AND COVENANTS AINDING AND
BENFORCRZARLE

These restrictions and covenants are binding on the
Grantee, 1ts succesgsors and assi¢gns; and shall run with the land;
are forever enforceable; shall benefit the publlic in general and
the territory surrounding the Property, including lands retained
by the United States; and shall further the comon exvironmental
ocbijactives of the United States and the State of Alabama; and are
therefore enforceable hy the United States Governmant and the
State of Alabama. .

11
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With respect to activitiag related to the property, the
Grantee hereby agrees thab it will comply with the requiremants
of Title VI of the Civil Rights Act of 1964 (Public¢ Law No. BB~
352) and all requirements imposed by or pursuwant to the
regulations issued pursuant to the Act and now in effect, to the
end that, in accordance with said Act and recrulations, no persen
in the United States shall, on the grounds of race, color,
naticnal origin. gec, or handicap be excluded from participation
in, be denied the benefits of, or otherwise ba subjectaed to
discrimination under any program or activity related to the
property of the Grantee, ite successorsg or assigns.

4. STATUTORY INDEMWNIFICATION

The Grantor recogrnizes its obligation to hold harmless,
defend, and indemnify the Grantee and any succesgor, assignee,
transferee, lender, or lessee ¢f the Grantee or ite surcessors and
asasigns, as reguired and limited by Section 330 of the Department
of Defense Autharizatien Act of 1593, as amended, and to cotherwise
meet 1ts obligations under law.

5. BﬂTI-D!’ICIgIC! ACT

The Grantor's cobligation te pay or reimburse any money under
this Dead is subject to the availability of appropriated funds to
the Department of the Army, and northing in this deed shall be
interpreted to require obligationg or payment by the Grantor in
vislation of the Anti-Daficiency Act.

T0 HAVE AWD TO HOLD the abkove-described land with all and
singular the privileges and appurtenances thereuntc belonging, oxr
iz anywise appertaining, unto the said part of the Grantee, and
ite assigns, foraver.

This conveyance is not subject teo Title 10, U.S. Code, Sacticn
2662.

12
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IN WITHESS WHERZOP, the GRANTOR has caused this Deed to_be

exacuted in its name by the Deputy Assistant Secretary ot the Army
(IgH) and the Seal of the Deparrment of the Army to be hereunto

affixed this 2.,/ day of

., 2001.

THITED STATES OF AMERICA

B/a:vc-——. 4 %_—
Paul w. Johnson '

Deputy Aasgigtant sSecratary of tha Army {(I&H)

Signed, Sealed and Delivered

In the presence of: -

Witneegs: W*"m\
Witness: @; @-—-——-

COMMONWEALTH OF VIRGINIA
COUNTY OF ARLINGTON

I, the undersigned, & Notary Public in and .far the Commonwealth of
whose commigsicn ag such expires on

Virginia, County of ariingten,
. 2001 7do hereby certify that thie

the 2oy day of
day personally appeared before me in the Commonwealth of Virginia,

County of Arlington, Paul W. Johnson, Deputy Assistant Secretary
whose name is signed to the foregoing

of the Army (I&H),

instrumenr and acknowledged the foregeing inst nt to be his
free act and deed, dared this ;ﬂ‘g day of z?;;%a‘ﬂg. , 3001,
and acknowledged the same for and on bebalf of ¢ UNIT STATES
OF AMERICA.
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The terms and conditions of this Quitclaim Deed are hereby accepted this 2 <5":ﬁ‘dety
of TIJuE  ,204a].

APPROVED: THE STATE OF ALABAMA

BY = Z.u..L.I.

G. M. ROBERTS -
TRANSPORTATION DIRECTOR

M i“ 'F“ “.ﬂ
TﬂTﬁL‘ 42.09
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