MIEMORANDUM State of Alaska

T0. Richard J. Knapp DATE: llay 20, 1985
Commissioner
Department of Transportation FILE 140

and Public Tacilities
TELEPHONE HO. 465-3603

FROM: Norman C. Gorsuch SUBJECT: BIM's jurisdictional
Attorney General claim over Richarcson
Lighway right-of-way
© By: Gné located at approximately
’ Jack B. McGe - - 57.4 mile out of Valdez

Assistant Attormey General
Transportation Section-Juneau

The legal issue that you asked us to review in your
note of April 22, 1985 can be stated as follows:

Does BLM have legal authority to regulate the use of
that portion of the Richardson Highway right-of-way on
which certain buildings owned by Mr. and Mrs. Vayne
Powers sit?

The short answer to this question is no. Our legal analysis fol-
lovs. ' -

Statement of TFacts:

Mr. and Mrs. Wayne Powers occupy and maintain a cabin,
storage shed and wood shed at about mile 57.4 of the Richardsom
Highway outside of Valdez. The cabin, storage shed and wood shed
are all within the original 150 foot right-of-way of the
Richardson Highway that was created by Public Land Orders 601 and
1613. 1/ See attached map drawn by BLM and marked as Appendix 1.
On September 24, 1984, the Powers were granted an encroachment
permit by DOT/PF. (A copy of this permit is attached and marked
as Appendix 2.) On October 1, 1984, the Federal Highway Adminis-
tration approved this encroachment permit. (A copy of this ap-
proval is attached and marked as Appendix 3.)

On Jaznuary 2, 1985, the Assistant Regional Solicitor of
the Alaska Region of the Department of Interior issued a legal
opinion that held that the Bureau of Land Management has zuthori-
ty to regulate the use of the right-of-way area on which the

1l/ PLO 601, issued on August 10, 1949 created a highway
withdrawal for 'the Richardson Highway of 150 feet on either side
of the highway center line. PLO 1613, issued on April 7, 1958,
changed this withdrawal to an easement.
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Powers' buildings sit and concluded that the Powers are trespass-
ing notwithstanding the fact that they have an- encroachment per-
mit from the Alaska Department of Transportation and Public Fa-
cilities that was approved by the Federal Eighway Administration.
BILM has since notified the Powers that they are trespassing
against the United States.

Because BLM is asserting jurisdiction over a highway
right-of-way that appears to fall within the exclusive jurisdic-
tion of the State of Alaska, BLM's assertion is 1likely to have
far reaching effects on future federal/state relations as they
relate to Alaska's highway system. Accordingly, the remainder of
this memorandum will consider the legsl merits of BLM's claim.

A. BLM's Legal Reasoning:

The legal reasoning set Zorth in the January 2, 1985
memorandum by the assistant regional solicitor can be summarized
as follows: The right-of-way area on which the Powers' buildings
sit was established by Public Land Order 1613 as well as by a
Title 23 right-of-way grant dated October 21, 1977 from BLM to
the State of Alaska. 2/ The memorandum concluded that the Powers
are trespassing on the PLO 1613 easement because they "have not
obtained permission from the Secretary (of Interior) or his dele-
gate to usé or occupy the land in dispute for a purpose other
than a highway, telegraph line or pipeline use ..." as is re-
quired by paragraph & of PLO 1613. See p. 2 of Assistant Re-
gional Solicitor's opinion dated January 2, 1985. The memorandum
also concluded that the Powers are trespas51ng cen the Title 23
right-of-way grant to the State of Alaska because the Powers did
not secure BLM's approval for non-highway use of the right-of-
way under the federal regulations that were incorporated by
reference in the grant document. See pp. 3 and 4 of Assistant
Regional Sollc1tor s memorandum dated January 2, 1985.

B. Analysis of BLM's Legal Reasoning:

BLM's position in reference to the public road right-
of-way created by PLO 601 and PLO 1613 rests on the assumption
that BLM still retains some sort of interest in this rocad ease-
ment. However the wvalidity of this assumption becomes doubtful
when one attends to the effect of the quitclaim deed issued on

2/ Authority for a Title 23 right-of—way grant is set out in 23
U.S.C.A. 317 (West 1966).
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January 30, 1959 by the United States Secretary of Commerce to
the State of Alaska. This quitclaim deed, which was issued pur-
suant to the Alaska Omnibus Act, Pub. Law 86-70, § 21, 73 Stat.
141, 145 (1959), conveyed to the State of Alaska all interests in
any lands "... which are owned, held, administered by, or used by
‘the Secretary in connection with the activities of the Bureau of
Public Roads in Alaska. 3/ Among the lands administered by the
Department of Commerce was the right-of-way for the Richardson
Highway. See entry at p. 5 of Schedule A of the quitclaim deed
dated January 30, 1959 from the Secretary of Commerce to the
State of Alaska identified as FAP Route 71 from the port of
Valdez to FAP Route 62 at Big Delta. (A copy of this quitclaim
deed and p. 5 of Schedule A is attached and marked as Appendix
4.)

Since all of the Department of Commerce's interest in
the original Richardson Highway right-of-way was conveyed to the
State of Alaska by the secretary's quitclaim deed and since the
buildings in question are all located within this original
right-of-way, BLM does not have any outstanding interest in this
right-of-way on which it might base a legitimate Jjurisdictional

"3/ As a technical matter, no governmental agency can be said to
Town" a public road right-of-way in the traditional sense one is
said to own a parcel of property. Public roads are held in trust
for the public. See Northern Transportation Co. v. Chicago, 99
U.S. 635, 639 (1879). The major '"interest'" that the Department
of Commerce had in this right-of-way was the responsibility to
carry out the general governmental duty to maintain public high-
ways for public use. See Shuttlesworth v. Birmingham, 394 U.S.
147, 152 (1969). 1In other words, a major interest Commerce had
in the Richardson Highway was the duty to hold this road in trust
for the public. This duty, relative to roads in Alaska, was cod-
ified in 48 U.S.C.A. § 321(a) (West 1952) and at one time was a
responsibility of the Department of Interior. In 1958, the re-
sponsibility for the duties set out in 48 U.S.C.A. 321(a) (West
1952) was transferred by law to the Department of Commerce. See
Act of August 27, 1958, Pub. Law 85-767, § 119, 72 Stat. 885, 898
(1958). The duty to maintain a public road, of course, implies a
right of control over the road. Thus, PLO 1613 must be inter-
preted in a way that brings it into harmony with § 119 of Pub.
Law 85-767. See 2A N, Singer, Sands Sutherland Statutory Con-
struction, § 51.01.
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claim over matters concerning its use. &4/ After the respon-
sibility for public roads in Alaska had been transferred to the
Department of Commerce in August of 1958, BLM had no statutory
duty to maintain the Richardson Highway. ALL maintenance of this
highway after the August 1958 transfer, as a matter of law, was
required to be performed by the Department of Commerce. See note
3 below. 1In the absence of the duty to maintain the Richardson
Highway in trust for the publﬂc, BLM had no right of control over
the highway. Accordingly, BLM's claim of a right to exercise
control over the Richardson Highway right-of-way created by PLO
601 and PLO 1613 is unfounded. 5/

BIM's jurisdictional claim based on the Title 23 right-
of-way grant is also flawed. First, the Title 23 grant, by its
terms, does mnot include the right-of-way area on which the
Powers' buildings sit. The right-of-way area granted by the
Title 23 grant does not include the original right-cf-way area
granted by public land orders 601 and 1613. Rather, it includes
only that area shown by the shaded area of the attached right-
of-way map marked as Appendix 5. 6/ As is clearly shown by this
map, the Title 23 right-of-way grant does not include the origi-
nal right-of-way area on which the Power's buildings sit.

However, even if the Title 23 right-of-way grant dated
October 21, 1977 did purport to grant that portion of the. orlgl-
nal PLO 601 and PLO 1613 right-of-way on which the Powers'
buildings sit, it could not have legally done so because, as a
result of the quitclaim deed of 1959, the BLM had no interest in
that original right-of-way at the time the Title 23 right-of-way
grant was 1lssued.

4/ Section 21 of the Alaska Omnibus Act authorized the Secretary
of Commerce to transfer to the State of Alaska all interest of
the United States in highways in Alaska.

5/ It should be pointed out here that section 21(c) of the

Alaska Omnibus Act requlred the State of Alaska to assume
responsibility for the maintenance of the roads transferred by
the quitclaim deed. Alaska has been maintaining the Richardson
Highway since the date of the quitclaim deed.

6/ The area that is the subject of the right-of-way grant is
described in the grant document as being that area shown on .
1-24 of the right-of-way map for Project F-071-1(22) Tiekel
North.
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Conclusion:

The BLM's assertion of jurisdiction over the segment of
the Richardson Highway right-of-way at issue here has no legal
basis. By virtue of the quitclaim deed issued by the United
States Department of Commerce to the State of Alaska, any and all
interest of the United States that existed in that right-of-way
segment was transferred to the State of Alaska.
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