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jubject Establishuent of riszhts-of~ ~way for public roade and highways § =

in Alasha

Reference is made to your memorandum of February 23, 194%, to the
Director, Dvision of T%rritmries, & copy of which was sent to this
office, concerning the proposed withdrawal by public land order of
rightg=olf-way for cartain cl szes of roads or highways.

In the memorasdun you sxpressed goncern aboubl oblalining approval
of the ordsr by the Deparbtment of Justlce, unless a list by classes of
the several roads ls incorporated in the order. From bthis, 1t is ocre-
sumed that the roads ln questlon to be listed, have teen actually con-
stmcted or have been surveyed on the ground for construction in ithe
near futur%. In ﬂuc Cuse i& akgeara ta e that tna ,urXGS& of tha
t*ze«: 1oc wbion ai‘ t e x‘e'g{i.z :m:} wildth s: t'us ri* tu-sf w&,{ tﬁar@i‘m‘, fﬁ?
notation on the land offies records in accordance with Departmental
instructions of January 13, 1916 {44 L.D. 513}, and an exception clause
inserted in any finsl eartifiﬁate ard patent which nay subsequsnbly be
issued for the land on which tre road is lecated, This would do away
wlth the necessity for the survey of the right-of-wsy strip, in the event
thepublic land surveys are extendsd over the areas crossed by the roads or

nighways. Horeover, if the right-of-way is estublished by a2 witbdrawal
over 5&r¥&j&d lands, entry of the ilegal subdivision azfacted by the with~
drawal may nob be made unless end z,.nti_fi. segregation survey is made of
the road right-of-way. _ .

The filing of maps as suggested would definiteyplace on recomd the
width of the rig;ht-&i‘—wasr shown bhereon, which, 1t is belisved, would ailso
be protected by Z.5. &7? (&3 U300 sec. 932) in the event of bhe suba&qu"mt
dispasal of the land. This general rig nt-ﬂf--waj gtatute is considered

applicable to slaska as well es other Federal rights-of-way laws. See
statement in opinion of the ittorney General {3U Up. abty. Gen. 387) as to
the general applicabdlityof raahtwafnway aws in the verritory ef Alaska.
While the statute does mobt require the filing of maps or specify the width
of rights-cf-uny that may be ezt&“&ﬁshad thereundser, it is believed that
the recordation of such right-of-wsy maps, teken together with notation
under 44 L.De 513, supra, would effect to ﬁafinitalj ‘establish the aﬁﬁth
of the right-c*~wa sirip appropriasted. In this connection I wish to als
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call attention to the act of June 3¢, 1732 (47 stab. 44d, L2 .S.0. sec.
323}, which is administered by the Alausks Hoad Commission, and which
contemplates that mps and plans shall be made showing the locabion

of roads constructed or to be gonsiructed thereundar.

This matier was not presented for discussion or consideraticon at
elther of the conferences held abt Juneau by Lhe rerresentabives of the
Alaska Field Stalf, as it appesred that the plans for establishing rights-
of-way withdrawals were well foraulated and far advanced. OQur discussions
werse more or less cembered on the proposition of reaching an accord on
the width of certalin classes of roads rather than the wmebhod by which
-they were to be ssisblimhed. The Hegional Counsel and I had the opror-

amity recently of diazcussing with Colonel Noyes and pertaln nembars of
hiz staff Lhe matder of establishing road rights-of-way oy the filing of
maps in liev of withdrawsls, as herein above indicated, and they sppeared
to be favorably inpresssd with the suggestion from & oractical sbtandpoint.
I an, therelore, sending & copy of this memorandws to Colonel Hoyes for
his Iinformation, T :

If, however, it is desmed desireble bhal the wibthdrawals as conteume
nlated be made, it is recomiended that they be followed as soun as possible,
with the filing of waps ol definite locations, as hereln above suggested,
and the withdrawale Lthersafter lifted, so a3 to avold She nscessity of
makdng segregation plates of surveys of Lhe rights-of-wsy in order Lo pep-
wit entyy and dispossl of fhe lands adjeiniag.

In view of bhe present siluation in rezard to righbs-of-wsy for
exlsting roads, some of which are covered by withdrawals and others
are nob; we are meebting with some confuslon anddifficult provlems in
gonmsobion with our sxmell trast program, whish will continus until sone
defindte polley or proszranm 1s adepted for the estoblishuent of the
rights-of-way. For inshanne, where wo have under sonsideration an arsa
for smell treet classificablon lnvalving surveyed londs, Traversed by
an exdsting road for which no maps have bwen Flled nor covered by a withe-
drawal, the gqueatiocn arises as to how the sanll tracts should be lsid oub
with volation to such rosds. YWe hove in such cases two alternatives, (1)
lay out the small tracts in the wost desirable patters without regard to
the road, since the rights of the public in and to the read are fully pro-
tocted by Re 3. 2877, supra, or (2) in anticipation of a future withdrawal
for the rdghts-of-wuy, e lay oub the tracts so that they will not come
within 50-100 or 150 fset f{rom the ecanbter line of the road as constructed
on the ground, dezendent upon bhe class of reoad and the width Lo be pre-
scribed therefor. Under alternative (1), no supplewental plat or segre—
gation survey would bs necessary, as the lesaee or purchaser of the traci
would take the same subject to the right-of-way. IL alternative (3) is
adopted, which would sppear in cower Jor the purposes of lessing, it will



be necessary Lo make suzplemenial or segrezsiion *lwtﬂ of marvey o zive
proer b&ﬂigﬁibiﬁn Lo the Lracts, befove sale and patent could be nep-
-tu&u it is the Zsgiomal Counselt's opinion bhal in caze of exdsting
rouds where no previous withdrawsl has been made or contemplated, 1T any,
that alternative (1) be adorted, and in ease of such sxisting raudm for
which withdrawal %aé been made or will be mede, thub slternative (2) be
followed, pending th 200 moenent by the Eefartm@mt of & ﬁefiﬁite rolicy
for bthe astahliahmeﬂt of roads and hizhways in alaska. Thils procedurs in
connection with our small Lraeb gprogram will be followed unless apd unbil
otherwlse advised by th ﬁashington office. )
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Abe Barber
Heglonal Counssel
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