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Re: North Slope Haul Road

veer Dr. weResche!

|

I. Tntroduction

You have asxed that we anzlyzs the legzl constraints

ct

lons for the Trans-Alaskz Pipeline
. |
Fzul Toad, The Haul Road (hereinafter '"road") designated as

on ciffering maragementc op

ederzl iid Secondary (FAS) Route No. €81 on the Federal Aid
Sigﬁway System, ex itends from Livengoocd, Aiaska, across ﬁhe Yukon
Plver to Prudhoe Bay, Alaska. It includes 52.5 milés of pre-
Viousi&.é;nstructed roz2d cetween Livengood, Alaska =znd ﬁhe Yukon
River, 4.5 miles of connecting rozd, z newly constructeq bridge

over the Yukon River and 367 miles of n= wly constructed rozad
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he Yukon River and Prudhos 2ay, Alaska. The road north
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of the Yukon River was constructed and is being used presently by

Alyeska Pipeline Service Company. It wlll be offered to the

State as a State hignhway when the first oll flows through the

pilpeline.
-/A

The ‘tasic issue addressed by this opinion is whether
the road is a "public highvway" or a2 "development road." Differ-

ent management options result depending on the answer. Our

znalysis of this issu2 has led to an examlination of the relevant

documents pertaining to the grants of right-of-way, the gravel

=]

permits, federal highway funding, and the agreements with Alyesika.

On the basls of that examination, it 1s our opihion that the

haul Recad is a public highway.

Certain legzl obligationrns attach to a public highway

and those obligations were examlined for thelr bearing on management
options. We have tried to cover the gamut of optlons available

to the.State, from complate and permanent closure at oné end of
the spectrum, to unrestricted access, at the other. In the middle
of the spectrum would be the broad range of "police power" regulzs-
tions which control or gualify, rather than prohibit, the use of
the EKaul Road. It is ir this middle ground where we see the most

for the State.
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ening the road without any restirictlions whatsoever, we believe
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would cz2use no legzl problems. We assume, however, 1%t would create
serious problems for both the publlc safety and the public‘welfaré,
since there are presently no facilities.for public use on the

rozad and no plan to insure protectlon for thé areas through

which the road traverses. The optlon of permanent closure bould
result in a nigh level of exposure to the State: exposure to
losing the right-of-way, to paying for the free gravel used in
higaviay construction, to naving additional federzal highvay funds

hem cf the value

ct
ct

ying Alyeska for the 1lcss to
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or the road for pilpeline maintenance. By way of contrast our
exazlinaticon of the statutes and case law leads us to conclude
thzt precperly framed regulations reasonzdly restricting the' use
of the road would withstand judicizl challenge and afford 2 high

<
4

exlbility tTo the State without undue expo-

o

cegree of management

j

sur
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to liabil

tvy. There are, of course, limitaztlons on such

rictions and we will dez2l with them in this opinion.

o
n
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For clarity we have divided our opinion into two
sections. Tne first 1s a sectlon dealing with the factuzl

backgrouné of the legal issues--that 1s, the facts pertaining to

the grants, permits, funds and agreements. The second section
|
contains our analysis of the legal issues concerning use of the
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II. PFactrzl Background

Tnis section of the oplnion deals with the facts
pertaining to:
~~the rights-of-way granted by the Department of
the Interior;
——the gravel permits granted by the Department
of the Interior; |
—-the federal funds granted by the Federal Highwayv
Administration; and
~-~-the agreements between tne State and Alyeska.
The facts disclose that 1t was the clear intention of the parties

—
thzt the rozd was to be a public facility. In analyzing the

facts 1t is important to separate the above topics beczuse they
involve transactions with and therefore oblligatlens to, three

1ts of the federal

3

Gifferent entities, two of which are departme

government, and one of whilch 1s a private corporatlon.

L. Tnre Right-Cf-Vay Crant. “he chronology of events

leading up to the grant of right-of-way for the Haul Road have

an ironic twist. TFollowing the discovery of oil at Prudhoe Bay,

Llaska in 1963, sevaral oll compznies developed plans to transport
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tne o0ll to market through a pibeline extending to Valdez, Alaska.
Because the proposed pipeline would cross federal iands, tﬁe oil
companlies had to seek rights-of-way from the Bureau cf Land .
Mznagement (BLM). First in June, 1969 and later in Decembgr,
1669, the Trans-Alaska Pilpeline System (TAPS), agent of the oil
companies, applied to BLM for é right-of-viay for the pipel&ne

under the Mineral Leasing Act, and for Special Land Use Pefmits

for the construction of a2 haul road. See Wilderness Society V.
Morton, 479 F.2d 842, 848-850 (D.C. Cir. 1973): |
Apparently to pave the way for granting the right-of-
way, on Janvary 7, 1970, Interior published Pubtlic Lznd Order
No. 4760, 35 Fed. Reg. L424 (1970), modifying Public Land Order No.
4582, 34 Fed. Reg. 1025 (19569) which on Januzry 17, 1969, had
imposed a "freeze" on all unreserved public lands in Alaska to
protect native Alaskan land claims. The modification of the order
allowed Interior to grant a pipeline right-of-way under the Mineral
Leasing Act and other rights-of-way 'reasonably neééssary or
convenient for the construction, mainfenance and operatioﬁ of
the oil pipeline system." P.L.0. No. 4760. However, tefore any
rights-of-way coulé be 1ssued, on lMarch 23, 1970, a group, of
ccaservatlon organizactions flled sult against Interior to enjoin

the granting of the rights-ol-way as vlolative of the width
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lirmitations under the lMineral ‘Leasing Act. On April 28, 1970,

an injunction issued. Wilderness Soclety v. Morton, 479 F.24

at 850.
Thus, up to the time of the injunctilon, the focus

vas on odtalning 2 right-of-vay for a constrvction or haul

road. Cnly when the court suilt was filed did the State become

involved in seeking rights-cf-vway for a State public highway

under 43 U.S.C. §932. The latter Act provides in 1ts entirety:
et ———

Tne right-of-way Tor the construction of

highways over public lands, not reserved for public

uses, is hereby granted. (Emphasis added)

N
- Apparently, former Governor Miller sent a telegran

B

.’y to then Secretary of Interior Hickel stating that he, the
Governor, had authorized constructlon of the Haul Road under
§932. This was followed by a letter to BLHM by the Commissionsr
of Highways on April 7, 1970, with a2 location map. These viere

the earllest aztiempts to accept the grant under §932 (a2 §932

right-of-way is commonly referred to and will be descrilbed
hereinafter as a "R.S. 2L77" right-of-way). There were other

ttempts in 1271. See lztter of former Commlissioner Campbel%)to
(

3

BLI{, dated October 10, 1972.
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|
Generally, no affi"rative act wa2s required by Interior

to vest the right-of-way under R.S. 2477 in the State. The

language of the Lct operates as a present grant whilch mey he
accepted either (1) by positive act on the part of appropriate
State azuthorities clearly manifesting an intentlon to accept
the grant or (2) oy putlic use for such time and under such

ocndltions as to prove the grant has been accepted. Hamerlw v,

Denton, 33§ P.2& 121, 123 (&k. 166i). See also 43 C.F.R. §2822-

But in this cease, an affircztive act on the part of the govern-

—

rent became necessary because P.L,,0. No. 4582 withdrew 2ll unre-

served pudlic lands in Alaska. While P.L.O. No. L4582 wveas

ncdified on Januery 7, 1870 by 2.L.C. LT760, the modificaticn

spoke of the "issuance of any other perrnit or right-of-vay
as Tay be reasonably necessary or convenient for the constru:-
tion, mzintenance or operation of the oll pipeline system. .

The wording that the right-ol-way had to be issued, and then

only 1

-y
“

was "reasonzbly necessary or convenient!, implles

that affirmative acts on the pert of the federal government were
required before the R.S. 2477 rignt-of-way could vest. This

interprecation is supported by 43 C.F.R. §2822.1-2 which 1is the

B

Sectiorn of the Code of Federal KRegulztions which pertalns to the

I-

grarting of R.S. 2477 ri

01

nts~of-ijay over raserved publlic lands.
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The regulation reguires an application, a modificaticn of the
}reservation, and a2 grant of right—of—way which may be sutject
to conditions. This 1s in direct contrast to grants over un-
reserved public land which require "no action on the part of

the Government". Id. at 2822.1. See also Wilderness Soclety

v. Korton, #7929 F.2d at po. 892, n. 90 and 833.

WVhat vegan as an application for a Haul Road, turred
in the midst of controversy, to focus on a public facility. The‘
parties seeking to dissolve the court injunction argusd that the

rignt-of-way was for a public highway. See Wilderness Socletwr v.

Yorton, 479 F.2d at 879-883. See also letter of former Cormmic-
sioner Czmptell to 3Li, dated September 13, 1972, where the
preposed nighway is described as a "public facilitf."

No rights-of-way were issued under 43 U.S.C. §932

(R.S. 2477). The only grant of right-of-way ever lssued to tha=

e — S .- -

State for the Haul Road was after the passage of and pursuant
to the Trans-Alaske Pipelins Authorization %EEL&T&?.ACt), 3

U.s.C. §1551 et seq. Section 1652(b) auvthorized the Secretary
cf the Interlor to issue rights-of-way and permits necessary

for or related to the construction, operation, and maintenance
6f the pipeline system including roeds and airstrips. Section

1555 brovided that a right-of-way granted under §1652(b) for a

road or airstrip as a facility related to the pipeline night



Rozerv LeResche Page line
tor Sept v
eptember 7, l976

provide for the constructicn of a public road or airstrip.
Pursuant to these sections, on May 2, 1975, the State Director ofv
the BLM issued the State z "Grant of Right—of—Wa§ for a Pﬁﬁlic
Road." This was the only right-of-way ever issued for construc-
tion of the road. The grznt was expressly made subject to the

provision that "the rignhnt-of-way shall be used for only the:
!
)

vutlic road and related public facilities" (emphasis added);}

construction, operation and mzintenance of the State of a

B. Permits For Cravel. Approximately 130 Free Use

Permits for gravel were granted to the State by Interior on
Aoril 15, 1974. Authorization for the permits was pursuént to
§1652(b) of the TAP Act, and incorporated the provisions of the
Cooperative Agreement between the United States Department‘of
the Interior and State of Alaska dated Janvary 8, 1974, and

Exhibit &, Highway and Airport Stilpulations. In Part III of

the Agreement, entitled State Highvay and Stale Airports, the

Haul Rozd 1s referred to initially as "a public highway" and
repeatedly thereaftier as "the highway." The Stipulations, at

1.1 define the (Haul Road) highway as "the State Highway from

—

the Yulon River to Prucdhoe Bay".
The intent of the parties that the gravel vould be

Used in a public highway would have been important from the
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standpolint of obtalning the gravel free of charge. Free Use

Permlts were authorized by 30 U.S.C. §601 which states that

the Secretary of the Interior must charge for the use of materials

extracted from publilc

land except that he:

is authoriczed in his discretion to pérmit

any. .« . .

State. . . to take and remove,

without charge, materials a2nd resources

subject to this subchapter for use other

than for commercial or industrial purposes

or reszale.

It would ze difrficult

1t was not the 1intent

for a pudlic facility.

in Wiléerness Society

gravel wvas for use in

(Emphasis added)

to argue now on the basis of the facts that
of the partles that the gravel would be used

Moreover, the explicit finding of the court
v. Morton, (479 F.2é& at 884) was that the

a public highway.

The total value of the gravel extracted pursuant to

the approximately 130 Free Use Permits and used in construection

of the Yaul Road is currently between 32.8 and $5.25 million

accoriing to different estimates. Morz gravel still may be

used.
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C. Federzl Highwav Funds. On December 5,

1973, the route of the Haul Road from Livengood, Alaska

to Prospect Creek was placed bty the Federal Highway Administration

("FHVA"™) on the Federal Ald Highway System as a secondary

highway route designated'as FAS-681. This System 1s established
and governad by Title 23, Unlted States Code and the cofresponding
Title of the Code of Federal Regulations. On March §, 197%4,
the route of PAS-581 was extended from Prospect Creek (the
intersection of FAS-145 to Nome) to Pruchoe Bay, Alaska. |
The placement of the route on the Federal Ald System made
it eligivle for the expenditure of Ifunds from the Federal
Highwé& Admlinistration.

) Under a Project Agreement dated May 23, 1974, the
FEWA obligated over $17 million of Federal funds for the costs
of constructing the Yukor Rilver bridge. This commitment was
increased later to over $24 million of Federal fun&s towerd an
estimatéd overzll cost of more than $%0 million for the bridge,
its approaches,—and pump sites. The Department of Highways
currently antlcipates that nearly 2ll of this authorized  Federal
funding wili be used on the oridge.

[

Under another project agreement dated May 23, 1974,
for the portion of the road between the Yukon River and Prudhoe

Bay, Alaska, the FHWA cbligated nearly $3 million of Federal
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funds for constructlon of the Haul Road. This monéy was intended
for and is being used for environmental survelllance of the
construction of the foad. The Department of Highways expects
that about half of thils total or zpproximately $1.5 .million will
be used.

Unlike the permits for gravel, or the grants of right-
of-way, the FHWA Project Agreements make no mentlon of the
Cooperative Agreement and Highway and Alrport Stipulations. No
formal documents, executed by the parties, describé the nature

of the road as elther a puvollic highway or a development road.

The correspondence between the State and the FHWA can support
elther interpretation. Under Title 23, U.S.C., Federal Highway

funds are availlable for either public highways or, under a special

—

Alzska provision, Tor development roads. 23 U.sTET”giiéfd).

The variocus Project Agreexents with the THWA were
signed on May 23, 1974. In December of 1973, Deputy Commis-
sioner of Highways Matlock wrote to the FHWA that the road would
be a State highway and "may be opened for use by the public at
such time as the State determines 1t 1s safe to do so." But

as late as March cf 1974 Commissioner Campbell wrote the FEWA
that the road was within the intent of §118(d), which is the
specizl Alasl-a provision allowlng development roads. To compli-

cate matters, subsequent correspondence sent by State officials
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after the Project Agreements were signed indicated that the road
was deened to be a2 public highway.

Notwithstanding the sometimes contradictory lénguage
of the correspondence mentioned above, the context witﬁin vhich
the federal highway funds were sought and recelved must take
account of (1) the passage in 1970 of A4S 19.40 thch authérized
the contruction of 2 putlic highway running from ?rudhoé Bay,
Alaska and (2) the contentions raiseé by the State in the
WWilderness Soclety lawsuit, supra, that the Haui Road would be

|
ic highway." Even 1f some statements by State officials

1
y b unds wvere solicited and receiveld

4

e construed to mean that

for a development roacd, on the whole, the facts support the

ct

contrary view.

There is one addifional point thet btears mention
here. Tnhe Project Agreemants mentioned above include the
standard provision wnlch is gererzlly intended to

follairin

"protect tre investment" of the FHWA 1n a highway:

12. MAINTENLNCE. Tne State highway department
will maintein, cr by formel azgreement with

appropriate officlals of a county or municipal
government cause to be maintained, the project

covered ty this agreement. (See also 23 U.S.C.

§118)
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Thus, whatever the nature of the highway - putlic ar development -
the State, by virtue of this pronise, has agreed to maintain the

highwzy Tor whatever its use might be.

D. Agreements With Alveska. On June 11, 1971 the

State znd Alyeska agreed that Alyeskza would construct a2 "hignuay"

M ———

for the State from a polnt on the Livengood to Yukon Rilver

!

; o Prucdhoe Bay, Alaske (Part 1). The agreement provided

that the 3State would secure righits-of-way and Ifree use permiis for

gravel pertaining to Federal and State lands (Part 2), and that
the State would maintain the highway after its acceptance (Par:

10). The contract specifically provicded:

. "Tne Highway shz2ll be a State nlghway and

-y

may ve used by (Alyeska) . . . for the
construction and operation of the Trans-
Alaska Pipeline wilthout incurring any
State-imposed tolls or cosis for such use
of the highway, except for applicablé
motor vehicle taxes, licenses and fees,
such as the Alaske lotor Fuel 0il Tax,
ancé other fees and costs 1mposed by law,

regulations and customary condlitions of

its utility permits." (Part 3).
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Tne construction of the Yuken River Sridge was covered
by another agreement executed on June 11, 1971. Under this
agreenent the State agreed to caonstruct the bridge while Alyeska

agreed to construct the approzaches and pay the State $6.5 million

(later amended to $13.5 million) for the right to place the

pipeline on the bridge. The State 2lso agreed to maintain
T e e

the bridge in a condition sufficiert to support both traffic
1t would be recuilred to bear and the pipeline as long as
it should be used. On February 1ll, 1974 and June 17, 1375,
the agreement was amended and Alyeska agreed to pay the State
mexirums of $2.2 million and $585,000 for direct and irndirect
costs of modlification to Pier lo. L of the tridge and to
pay the sum of $59L4,000 as a bonus for early completion of
the bridge. Not a2ll of this anount has been collectéd from
Alyeska to dzte and scme of the amount 1s in litigation.
Anothar State-Alyeska road ccnstruction agreenent
wvas entered into in February 197% and vrovided that the State
Would builld and maintaln as part of the State Highway Systenm
5.5 miles of "highway" between the south approach of the Yukon
River Bridge a2nd the existing Livengood-Yukon River highway.
Alye t

a agreed to reirburse the State for the cost of such

fJ)
e

Construction.
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These tnen are the principal fzcts which form the
sackground for our legazl opinion. We now move to the legzal

analysis 1tself.

IIT. Legal Analysis

S

A. The Eaul Road 1s a Public Highway. With a few

exceptions, the fzcts previously noted indilcate that the parties
to the various transactions 1nvolving the Haul Road believed thaf
the road was a2 "public highway", as opposed to a "development
road." That intent 1s significant for the term "highway"

has an accepted mezaning. A highway is a way open to the general

I

public at large without distinction, discrimination or restriction

'3
[t}

——

except ,that which 1s incident to regulations calculated to secure

the test practical tenefit and enjoyment to the public. Prillaman

v. Commonwealth, 10C S.E. 24 ¥ (Va. 1957). The primary charac-

teristics of a highway are the rignt of common enjoyment on the

part of the public at large (Karl v. City of Bellingham, 377

P.24 984 (wWash. 1983)) and the duty of public maintenancé.

Prillazman, suora. See also 23 C.F.R. §470.2(b)(3). The term

"public highway" 1s tautologilcal (Detroit Int'l Bridge Co. V.

frerican Seed Co. 229 N.¥W. 791, 793 (Mich. 193C)), but is used

OTtan nevertheless.
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Two arguments could be raised in support of the view
that the Haul Road is not a public highway; but both érgﬁments are
weak. The first involves the bossibility that the Haul Road
was funded undexr 23 U.S.C. §118(d), the special Alaska provision
of law which allows the use of Federal highwéy funds for £he
construction of development roads. The evidence suppdrting
this contention is a letter from former Commissioner Campbell
to the FHWA in March, 1974 which describes the road as being
within the intent of §118(d). There is no explanation for this
reference. Moreover, the totality of evidence suggests tﬁat.the

Commissioner's reference was in error.

In analyzing whether FHWA funds were solicited amnd
used for a "public highway" or a “"development road," i: is
appropriate to turn to the facts surrounding the ekec::ion of
the Pro{ect Agreements to ascertain the meaning of the Agreemen:t:

themselves. The Project Agreements between the State and the

PHWA are contracts, to be interpreted according to principles

of contract law. Flynn v. State, 280 N.Y.S.2d4 512, 516 (Ct.
Cl. 1967). Under-either Federal principles of contract inter-

Pretation (see generally Pearl Assur. Co. v. School Dist. No. 1,

212 r.24 778 (l10th Cir. 1934)) or Federal choice of law re%ching

Rlaska contract law (National Bank of Alaska v. J.B.L. & XK. of

Maska, Inc., 546 P.2d 579 (Ak. 1976)), the courts would look to
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the extrinsic facts surrounding the solicitation of funds and
execution of Project Agreements to determine the intention of

the parties on the purpose of the Haul Road. Almost .all of the
facts support the conclusion that the road was intended to be

a public highway. Chief among these facts earlier reviewed were thé
declaration of the Staﬁe Legislature in AS 19.40 that the Haul

Road was a public highway and the vigorous contentioﬁs made by

the State that the highway was to be public in the Wilderness

Society lawsuit.

The second legal argument which, if correct, would
rodify our conclusion that the road must be managed as a public
highway would be that the right-of-way vested under 43 U.S.C.
§332, instead of under the TAP Act. In the "Factual Backgroundg"
saction of this letter, we stated our opinion that a §932
right-of-way was never issued and did not automatically vest.
But even assuming that the right-of-way vested under §932, the
result concerning the nature of the road as public would probab!l:
be the same. Section 932 uses the word "highways,"” which as we
have noted courts take to mean public highways. There is an

0ld line of cases {see e.g. Flint & P.M4. Ry. Co. v. Gordon, 2

N.¥W. 648 (Mich. 1879)) which hold that the R.S. 2477 right-of-
Way is a. grant available to privately owned and operated rail-
Toads. One could argue that if the Haul Road right-of-~way was
9ranted under R.S; 2477 then its purposes would be served by

3 development road, citing the railroad cases; however, it is



Dr. Rodert LeRescCie Page Nineteen
. |
Director September 7, 1976

our opinion that this argqument has little merit, and would be
|
unsuccessful: iHost of these cases are 0ld, and the principle

has not been extended beyond railroads.

Our conclusion that the Haul Road is a public highway

r's

gives rise to several important consequences. Most important,

the road must be managed as a public highway.: If it is not, if

Pl

it is managed in such a wvay as to defeat its basic nature (i.e.

—

permanently closed or unreasonably restricted) the State will
\

have breached its obligations to the FHWA and will become liable

for the repayment of the federal construction funds. Since the
free federal gravel would have been used for a commercial or
industrial purpose, the State might well become liable for its
value. The State would be vulnerable to an action by the\Depart—
ment og the Interior to reclaim the right-of-way for breach of
the condition that it be used for a public road. Finally, if

the road was not maintained by the State, the étate might be

liable to Alyeska for the value of the use ol the road for pipe-

line maintenance.

If it could be maintained that the Haul Road was a
development road, instead of a public highway, and if the road
continued to be managed as a development road, then the Sgate
would not have to relmburse the 'HWA for the federal high#ay_
funds. -But such a holding would mean that while the State was

relieved of liability to the THWA, it would still be liable to
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the Department of the Interior, since a promise of public highway,

rnanagement was independently made to that agency.

The State, of course, could relieve itself of all
or some of its obligations to the FHWA for management and mainte-—
nance of the road by negotiating with the FHWA for the removal
of all or part of the Haul Rocad from the federél-aié system.

Bogart v. Westchester County, 57 N.Y.S.2d 506 (Sup. Ct. 1945) aff'qd

59 ¥.¥.S8.24 77 (App. Div. Second Dept. 19453; see also FHWA Policy &

Procedure iemorandum 10-1, May 28, 1965, in effect at the

time of execution of the project agreements for the road,

and 23 C.F.R. §470.6(b) July 1, 1976, now in effect. The
FHWA would probably require repayment of the federal funds
involved before approving such a removal. (See December 19,
1875 memno from FHWA to former Commissioner of Highways Parker
stating the FHWA position that not opening the rcad to the

public would require repayment of federal funds.)

In conclusion, since the Haul Road is a public highway,.
any attempt to gompletely clg§g_;h2_:oaé—uonlg‘izzgizf_i:pigh

degree of exposure to the State, exposure for both memetary
e —————
damages and to possible loss of the right-of-wyay. The next
—

section of this opinion deals with options other than closure.
There are a number of management options available through

reasonable regulation of the road. The limits of these regula-
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tions is that they cannot be used unreasonably or in a discrimina-
ting manner. If they were so used, the purposes of thé road as

a public highway could be frustrated. In theory, this would
triggervthe-same types of remedies as would be provoked by

complete closure.

B. Reasonable restrictions may be placed on the

use of the Haul Road. While the complete closure‘of the Haul

Road to any form of public and/or industrial traffic would give ‘
rise to a host of legal and practical problems, the State nonetheless
possesses wide latitude in the actual management of the highway.

It is our opinion that this discretion is sufficiently broad to
permit the State to postpone the opening of the rocad so as to

T T ——

best mitigate the adverse environmental, social and economic
e ———

impacts.of an immediate opening, and to afford increased protec-

tion for the public. Moreoever, the State retains an exceptionally
!

wide range of options with regard to restrictions covering the

number, type or seasonal usage of vehicles upon the Haul Road.

In delineating the legal parametars of the State's
management authority over the Haul Road as a.public highway, we
are faced with a body of case law which, while numericallylsigni—
ficant, is also inconsistent and uninformative. Broad and con-
fusing phrases, used inconsistently, and often in conflict with

the results of the case, make precision impossible.
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The general rule, however, can be succinctly stated.
while courts often speak of the public's "right" to unencumbered
access over State highways (U.S. v. Barner, 195 F. Supp. 103
(N.D. Cal. 1961)) and a corresponding opligation by the State
to allow access (Id.), courts likewise make it clear that this
"r&ght of usage" is subject to the State's broad power to regu-

\___. —— e — s e o < -
late and restrict usage in order to protect the public health,

safety, and welfare. This power by the State has been termed

"exceptionally broad" (State v. Cotten, 516 P.24 709, 711 (Ha.
1973)), and as constituting one of those areas of peculiar State

concern "with respect to which the State has exceptional scope

for the exercise of its regulatory power." Southern Pacific
Company v. Arizona, 325 U.S. 761, 783 (1945). Restrictions on

highway usage must "reasonably tend to correct—seme—ewil or
S ———————

promote“some interest of the State! (Peden v. City of Seattle,

510 P.24 1169, 1171 (Wash. 1973)) and courts will not interfere
with this exercise of regulatory authority unless the regulation
or restriction is "so manifestly unjust and unreasonable as

to destroy the lawful use of property, and hence. . . not within

the proper exercise of the police power.” Dade County v. Palladino,

302 So.2d 692, 694 (Fla. 1974). It is also well settled that
this broad powar to regulate is in no manner compromised by
the fact that the highway was huilt in whole or in part with

federal funds. Whitney v. Fife, 109 S.W.2nd 832 (Ky. 1937);

Southern Bell Tel. & Tel. Company v. Commonwealth, 266 S.W. 2nd

308 (Ky. 1954) .
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Of course, limits on the State's authority do exist.
Even this generous standard could be contravened if, for example,
the State were to restrict access to the road on the basis of

arbitrary classifications (cf. South Carolina Highway Department

v. Barnwell Brothers, 303 U.S8. 177 (1938)), were to close or

restrict the highway for patently non-public purposes (Bogart

v. City of New York, 93 N.E. 937 (N.Y¥Y. 1911)) or were to inde-

finitely delay opening the road for such a long period of time as
to evidence an intent to abandon the road as a public facility.

District of Columbia v. Thompson, 281 G.S. 25 (1930).

In reviewing specific management options, the breadth
of the State's power becomes clear. First, let us assume tha-=
the State wished to delay opening the road to public traffic
for some reasonable period in order to permit the preparation
and completion of a land-use plan for the area, and to insure
that adequate facilities exist to protect the public welfare
and safety-—-for example, trooper stations and other facilities
thought necessary for public protection. It is clear that a
mere temporary delay in improving, completing and opening a
right-of-way to the public would not violate the State's obli-

gations to open and maintain the right-oif-way as a public

thoroughfare. As one court succinctly put it:

"To require a city to open and improve all
its streets at once without reference to the

need of such improvement at the peril of
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forfeiting them would be absurd as a matter

of public policy. . ." City of Jamestown v.
Miemietz, 95 N.W. 2nd 897, 903 (N.D. 195%);

in accord, Drane v. Avery, 231 P.2d 444

(Arizona 1951).

The case of District of Columbia v. Thompson, supra,

is instructive in this regard. 1In that case, the Districthof
Columbia acquired through condemnation a right-of-way for a

public street. Special assessments were then levied against
adjoining landowners to improve and maintain the public thorough—.
fare. After a period of 14 years from the date of the assessments,
no effort at all had been made to improve the road to make it
passible to the public; no policy or cobstacle which would inhikbit
or prévent the opening of the thoroughfare existed; and the city
had in fact erected physical obstructions over the right-of-wav

in the interim. In that case, the Supreme Court held that this
combination of affirmative acts and prolonged inaction, when
combined with the fact that the city had no future plans for cpaning
the road, evidenced an intent on the part of the city to abandon
the right-of-way as a public street. As a result, thé court

Ordered the return of the special assessments previously imposed.

The extreme nature of the city's action in that case
should be contrasted with the alternative under discussion here--
that is, a finite delay in opening the road to accomplish éertain
Specific legitimate state goals. It is clearly within the State's

Police power to protect the public from the kinds of hazards that
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would result if the road was immediately opened to unrestricted
travel without adequate support facilities and services. Neither
the road nor the right-of-way will lose its public character
simply because a delay in opening the road to the general public

is necessary in order to ameliorate these vital public problems.

Turning now to a second alternative, let ﬁs consider
the possibilities that the State wished to restrict in some way
the use of private automobiles gver all or a portiﬁn of the road.
The extreme case would be that of confining public utilization
of the road to forms of public transportation such as buses. The
purposes oi such an extreme restriction on private wvehicles
would be similar to those which would motivate a delay iﬂ
opaning--i.e., protection of the environment and the public
safety. It is instructive, we feel, to analyée whether even
such an'extreme restriction might be valid, since if it were,
obviously less restrictive measures would be équally valid.

We are, of course, not meaning to recommend such a restriction -

merely using it as a vehicle for analysis.

A good deal can be learned on this question from a
review of the cases which have challenged the establishment.of
€xclusive bus and Earpool lanes in order to conserve fuel, and
to reduce air pollution. These types of road restrictions are

Clearly wvalid. 1In Peden v. City of Seattle, supra, the city

instituted a program whereby certzin on and off ramps, and
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certain lanes on a freeway were restricted to buses. A road

user complained that his "right" to traverse the road in his
private car was being improperly impaired by this regulation.

In holding that this "impairment" of the plaintiffs’ “right; to
utilize his private auto on a public way was "of no constitutional

consequence," the court noted:

"The legislature had declared that separate

and uncoordinated development of public highways
and urban public transportation systems is waste-~
ful of the State's natural and financial resources."

510 P.2d at 1171.

Similarly, in Dade County v. Palladino, supra, the

court stated guite explicitly that it would not second guess the
State's judgment that the establishment of bus and carpool lanes

on public highways was necessary to promote the public welfare.

In both cases, however, certain lanes on the highway
remained open to the use of private automobiles. The question
then becomes: can the holding of these cases-—to wit, that the
State may designate what forms of public transportation are
appropriate oAEpublic rights-of-way in order to protect the
environment and public welfare--be extended to cover an exclusive

designation of mass transportation systems on the right-of-way

as a whole? As one court noted in District of Columbia v. Train,

521 F.2d4 971 (C.a.D.C. 1975), highway systems often aggravate

the great social, environmental and economic problems which the
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private automobile has wrought. It i1s thus appropriate, the
court suggested, that in this era of increased public responsi-
bility, governments now utilize the highway system to ameliorate
those same ills. If in a particular situation, such as the Haul
Road, the problems associated with the use of private automobiles
can be ameliorated not merely by their restriction, but by their
prohibition, then the logic of the "bus lane" cases shouid apply.
To rule to the contrary would require the court to hold that the
"public right" of travel over public highways automatically
implies the right to use a private automobile. We cannot predict
with certainty what view a court'will éake, but there is 'a strong
possibility that a court would hold that’in providing the

public with reasonable opportunity to traverse the right-of-

way through use of mass transportation systems, important publ.:
values would receive pro*ection and the public's right of passag

across the corridor would be satisfied.

From the possible total prohibition of the use of
private automobiles upon the road follow a host of lesser possible
restrictions. Given the exceptionally broad nature of the State's
ragulatory.B power oyef the road, and the compelliné public interests
involved, we believe that it needs no prolonged discussiop to

conclude that restrictions such as seasonal closure or a controlled

—

access scheme (whereby only a parti .lar number of vehicles would
~

be allowed on the road at one time) clearly would constitute valid

V/
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exercises of the State's police power. Similarly, the same power
would support controls on the way vehicles are used, controls for
instance that would allow stopping or camping only at designated

places along the road.

A cautionary word might be said regarding anv restrictions
T ———

which would involve discrimination among users. An exXample OF

such a-;;;EEZEETEH~;;uld be the allowance of industrial traffic
only curing the temporary delaf period which we have previously
discussed, or alternatively the permansnt bar or restriction of
certain types of users. At the outset, it should be stressed

that a discrimination in terms of users is not unlawful as such.

/—
There are two tests which courts use to review the propriety of

legislative or administrative classifications. In the case of

discrimination among road users, the less rigorous "rational

basis" standard applies. Whitney v. ¥ife, supra; South Carolir:
F-—

Highway Department v. Barnwell Brothers, supra. Under Alaska

law, a discrimination among highway users would be valid if the

classification bears a fair and sulstantial relationship to the
4

purpose of the State action. Isakson v. Rickey, P.24d ’

Op. No. 1267 (Alaska S. Ct., May 21, 1976). This would involve
an inquiry into the actual purpose .0of the regulatory scheme for
1

thelHaul Road and whether the classification of users fairly and

Substantially furthers that purpose. With regard to a classi-~
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fication which would permit only.industrial users during an
interim delay, we assume that the purpose of the restrictive
scheme would be to prevent degradation of the Arctic environment
before any reasonable plans were implemented to deal with the
opening of a public right-of-way in this isolated area. By
definition, these impacts would be caused by individual'automé—
bile access. It is thus neither necessary nor appropriate to
apply the same restrictions to tightly controlled industrial
activity. Moreover, the fairness of the classification, at
least with regards to pipeline-related activity, would be enhanced
by the factors oI reliance on access and existing usage. Thus,

under Isakson v. Ricrey, supra, we believe a classification along

these lines would withstand judicial review.

We have spoken to this point only of the general range
of the State's police power with regards to the Haul Road. An
additional word might ke said with regard to the authority which
the legislature has in fact conferred upon the Commissioner oxf
Highways with regard to the Haul Road. The Commissioner of
Highways is given broad authority to regulate the usage of
public roads, iIncluding the power to cqntrol access (AS 19.05.-
040(5)) and to close highways. AS l9.i0.100; AS‘28ﬁ05.010(4).‘
See also' AS 28.05.020. There seems litfla doubt that the |

Commissioner possesses sufficient authority to impose any of
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the resitrictions wnich we have discussed in this opinion. Nor

(97

o w2 doubt that the Commissioner has the ability to impose

these restrictions for purposes which we have stated. The
Commissioner is specifically given the power to "regulate road-
side development” and to "preserve and maintain the scenic beauty‘
along state highways." AS 19.05.040(6)~-(7). There are many
goals which the legislature sought to accomplish thfough the

tflaul Road--ranging frcm resource development "consistent with the
public inti:vest” (AS 19.40.010(e2) (1)), to public accessibility

o alleviating the present

cr

to thz Arocic area ((2)(2) and (a) (4)),

(o

2 oI inaccessibility ((a) (4)) and to protecting the en-

)
=
(D

Dro:’

~70o: aent. Section .010:b)-(c). Thus, the statute recognizes,

3
i
B4
ok
-
o
o1

- - - 1 = TS - e } 7 3
rat rescriccs the rather comprehensive balancing analysis

wnizh must go into responsible public management. Accordingly
thare i1s nothing in this statute which would significantly
C e ; . .. . \
linit the broad regulatory discretion of the Commissioner.
1

4 : !
An issue relared to the management of the Haul

Roed is whether the cos:=s of opening and maintaining the road,

— 5
can bz pleced upon its users. There is no simple answer to

I

this guestion. -~ On the on% hand, Title 23 of the United States

Codz whnich governs the Federal-Aid Higpwéy System contains a

Prohibition against the charging of tolls on "all highways.con-
(N  mr———
Structed under .the provisions of [Title 23]." 23 U.S.C. §301.

proan : .
. : . s cl e .
te term "hichway" includeg "hridges"” within the meaning of the

»3

vy
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Title. I&. §101l. On tne other nand, the courts have said that

not all charges imposed on users of the public highways are “tolls"
AR T —

within the statutory prcscription. Carley & Hamilton v. Snook,

281 U.S. 66 (1930).

In Carley & Hamilton, supra, the charges being challenged

were graduated motor vehicle registration fees imposed upon vehicles
carryling passengers or property for hire. The appellants argued
that the Z.:2s5 were tolls prohibited by the Federal Highway Act.

In rejecting appellants' axgument, the court said:

"The present rec*atxeticn fees cannot be
said to be tolls in the commonly accepted
sense of a proprietor's charge for the
passage over a highway or bridge, exacted

- when and as the privilege of passage 1is
exercised.” Id. at 73.

[N -

he court reasoned that the feds werd "exactions, made in the
A7

-3

xercise of the state taxing power, for the privilege of
. .- \ - ~
operating sprecified classes of motor vehicles over public

\_——A
highgiiir (Id. at 71) and were not tolls. Id. at 74.

[l !
.

In Johnson Transfer & Freight Lines v. iPerry,

47 ¥. 2d 900 (¥N.D. Ga. 1%31), in finding valid a cents per
Mile tax imposed on private and ccmmon carriers of persons or

Property over public highwavs, the court reasoned:



"Considering th2 great damage done by freight
trucks centinually using the same reoad, and

the great benefits to the carrier thus provided

]

with a track which he does not have to maintain,
or pay property taxes on, it is just that such
carrier should, in proportion to his use. of .the

road, contribute to the public treasury which

maintains it." (at 904)

In holdins that the tax was not a toll, the court said the
inpositic.: was on the business of carriagzs, which is not an

ruélary, but an extraodiner: use of the road.

K]

In Deppman v. Murray, 5 F. Supp. 661, 668 (W.D.

Wash. 1934), a 1% tax on gross revenues was upheld as a tax,
not a toll, on carriers operating on public highways and in

Lik-rty Highway Co. v. Michigan Public Utilities Commissiocn,

]
(G
Ob
tr

. 703, 708 (E.D. Mich. 1923), the court upheld a privilege
\

taM on common carrlers using public highways. The..court said
thet the charge was not a toll, and that it may be based upon

",. K
anticipated highway repair and improvement costs. As to charges

on pusiness and& industrial users of highways, see also Smallwood

v. Jeter, 244 P. 149, 156 (Idaho 1926); and Sanger v. Lukens,

25 F. 2d 226, 229 (D.C. Idaho 1927), rev'd on other grounds,

26 F. 2d 855 (Ninth Cir. 1928).



The principle which emerges from the cases is that
imposition of gracduated registration fees, privilege taxes, or
charges, on certain classes of users of public highways, to help
defray the public costs of such highways is a valid exercise
of a state's taxing power, and is not a toll, proscribed by
the Federal Highway Act. Unfortunately, none of the cases
discuss the specific question of whether a state can impose
a chargs on the use of only one road in its system. The
problem wiri:h we see 1s that by singling out one road for
the charges, the aura of a toll is created, which could

invalidz2te the charge on that basis. The preferred practice

A.‘
wouls be to impose a chiiyt on certain classes-of highway -

uscers that create extraordinary impacts con highway maintenance

neecds on & stats-wide basis and include those classes which

i

—
would impact most the Haul Road. Thus, a tax could be
e —— —
imposed on companies which used heavy eqguipment, or trucks
~—
upon the highwavs. Such “axes could be imposed and graduated
. S

on the basis of mileage, weight, tvpe of vehicle, oxr other
classification as long as the classification had a rational
\%& v '
. ? i
basis.
. - | ’
Alternatively, the State could negotiate the removal
of part or 211 of the Haul Road from the Federal Aid Highway
Systen, therby rewoving the prohibition against the imposition
of tolls, or accomplish the same result through Congressional
|

action. This could entail the repayment of some or all of the
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Fecderal funds expended, but there may be ways to limit the impact
of this approach. Tfor example, the State may be able to negotiate
the removal of only that portion of the road north of the Yukon
River. Or, the State may be able to obtAain agreement on the
removal of the road immediately, while reimbursing the Fedgral
Government over a period of years, with a payment schedule tied

to expzacteld tolls. */

Thus, there are several avenues available to the State
to have t..e heavy comnarcial users of the faul Road bear their
fair shar=2 of the costs.

)

In conclusion, a reasonable delay in the opening of the

Haul Road is a legally available option should such a delay be

necessary to prepare for reasonable use of the road. Likewise,

ths State mayv restrict or close the highway to certain classes
‘————_——-_—-_———__—\"

'_'4 N . - 2 .
of users 1f that restriction bears a fair and substantial rela-
e —
tionship to the protecticn of the enviromment and public safe:x -
i o o

The authoritv of the State to establish seasonal, load or trai-:.:

[y

volume res:trictions seems clear beyond doubt. While the abilicy

of the State to limit the use of private automobiles on the Haul

*/ It should be noted that, at least as to Alyeska, the State-
Alveska road construction agreement of June 11, 1971 prohibits
tivn State from imposing any tolls or costs on Alyeska for use of
th~ Haul Road, excep:t Zor "fees and costs imposed by law, regula-
tions and cuszonary conditions of its utility permits." This
would certainly relieve Alyeska of at least direct charges on

the use ©of the Haul Road.
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Road 1s not settled beyond'doubt, we bzlieve that courts would
upholéd such restrictions as long as some recasonable access is
provided to the general public, either by restricted use of pri-
vate vehicles or by 2 means of public transportation. Finally,

tolls may not bz charged as long as the road remains part of the
[A—

Federal Aid System although industrial or business users may be

e

charged a reasonable fee for the privilege of using the public

highways for their businesses. We should add that 21l of the
‘/f \
tions Adi "mussed above can be applisd to a part of the road

o}

7J

Yo all of it.

n

a

}..J

as wel

IV. COoOXNCLUSIOYN

4
The conclusion to be drawn from this opinion is' that

the State nhas a large number of management options available to
it in planning for use of the Haul Road. The most restrictive
type of managenent, that of closure, is in our view not an

option in the practicz2l sense since i1t would he fraught with

) M . N
eal of exposurc to liabiljty for both monetary damages

o)

a creat

=

i

anc léss of the XZaul Road right-of-way. Thus, it may be in whac
we have termad ;he middle ground oI reasonable regulation of
access and charges on industrial users (or neqgotiated removal

0f the road from the Federzl r~id System) £hat turn out to be the

options whicn, as a practical matter, can be implemented. This

middle ground covers a brcad range of possibilities and we mean
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possibilities. We only conclucde that if such reasonable restric-
tions were imposed, either by legislation or regulation, they would

be lagally sound.
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