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A Brief History of Boundary Law

Boundaries are closely tied to the progress of civibratiWhen land ownership or boundaries
are disputed, progress is stifled, development slows andtingat stagnates.

Records of individual tracts and parcels were introducetid¥egyptians. As an arid country,
Egypt is dependent on the Nile River for its existencier o the development of irrigation, the
yearly flooding of the river was relied upon to sustde Since initial records of ownership
were based on actual surveys and the annual flooding atditethe landmarks and caused
considerable conflict and confusion between neighborensixte retracements and resurveys
were required. Because surveys were costly and time mamguduplicate records were placed
in the provincial archives where tax records were maiathiand in the royal treasury. The
ancient Greeks worshipped the god Terminus, the Protectaruwidaries. Boundaries were
stones or stumps with marks carved into their surféeeterminal or end point of a line.

Showing faith in Terminus was said to bring peace to conities and stability to its
boundaries. In fact, the Greeks celebrated the centeabf boundaries with the Festival of
Terminalia on February 23. Landowners met at common boystiames, placed a garland of
flowers, feasted on cakes and honey and sacrificed @ pigamb.

Later, as the Roman Empire rose to prominence, tineaRe appropriated the goddess and made
her into a God. Rome’s founding included the erectiom téimple to Terminus on one of the
seven hills. Rome spread a lasting influence over Europ&@ndAfrica to the Middle East. As
the strength and influence of the empire faded, breaks influence and control became
evident. The British Isles was a remote province ofiagdRoman Empire. Invaders from the
north landed and brought death and destruction to a ongeepoos land. By the fifth century,
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England was under control and domination of a mixed grodmglos, Saxons, Jutes and
Danes. Islands of control and conflict emerged, witthesn entity unto itself.

Modern English development of boundaries probably stant&866 when William of

Normandy, a.k.a. William the Conqueror, gained the crofxadefeated England by right of
conquest. William and his Normans brought England effiaeiministration, a sense of order,
and legal minds and principles. One of his first actstwastablish a strong central government
with himself as its king. William considered all lands fpéssonal property and all individuals
his possessions as tenants or subtenants of him. Liaune: teecame the foundation of his
feudalism. He considered the natives as primitives whadwueot accept his changing their
common ways.

Both the King and the tenants needed land for survivaltHeatenant, it meant food; for the
King, it assured his tenure on the throne. Land was pdwerwas cheap. A transgressor would
receive a more severe sentence for the destructipiopérty than for the destruction of life.

Each tenant owned only those rights that were graotélde King. Possession, tillage and water
were but a few. In 1086, William had gained such power thdebiged to have an accounting of
his wealth. He directed that five justices from eachesfuounty) inventory all the real and
personal property. In concept and execution, his inqueshatasig more than a revival of the
old Roman institution of census taking. The results welleated in two volumes that became
known as th&omesday Booklhe names of landowners with their described lamgsyalue of
the land and livestock, the number of servants, and sletgiroperty were all included. While
William was in control, lesser possession or tenwaie assured. It is from this time that the
modern statementsPossession is 9/10ths of the Taamd “A man’s home is his castlénd

their meaning.

The early nomadic tribes of Europe and Asia and N&#iwerican tribes of the United States
had no concept of individual land ownership. Land was leglddmmon usage of all members
of the tribe, and no specific form of ownership wa®geized.

Well-defined and delineated boundaries are required to limiextent of territorial claims
between and within nations. Boundaries in and of tharasdunction as dividing lines, starting
with property lines between contiguous neighbors or fahaisare guarded by a simple fence
separating them, and extending to national and intenstmundaries identified by legal
treaties and guarded by armies.

Sour ce of Boundariesin Washington

“A 'boundary' is the dividing line between two parcelsamid. The boundary lines comprising
the four sides of a piece of property are identified byouardescriptive elements, such as
monuments, courses and distances, area, or by a combin&tuch elementg.”

The boundaries of a given parcel of land are usuallpkstted by survey and included as the
legal description in the instrument of conveyance. Thismigion may take different forms. A
metes and bounds description starts at some agreedrpairiies the land to be described, and
then circumscribes it by a series of “calls,” eaclwbich describes a line by the direction
(“bearing” or “course”) and the “distance” between tiva’s beginning and ending points
(metes), or refers to natural or manmade monuments sy, or a combination of the two. This
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method is used when the subject parcel is not part aloaded subdivision or plat, or is so
situated as to make it impractical to describe by range)sioip and section.

The other common method of description is referenceréa@ded plat or subdivision, by lot
and/or block and recording number. Where a plat showsdpteated by dedicated streets, the
longstanding rule in Washington is that such a conveyaeegss a rebuttable presumption that
the grantor intended to convey to the center of treestin Christian v. Purdy, 60 Wn.Ap98,
808 P.2d 164 (1991), for example, a landowner laid out a sulathvisihe middle of his tract of
land, dedicating a road along the edge of the subdivided qrhetlatting the unsubdivided part.
The court held that the grantees who abutted the roadhttbwners in the subdivision on one
side, and a grantee of the unsubdivided remaining landeoatlier side, each owned to the
center of the road.

This rule rests on the presumption that a grantor waatlérdinarily intend to keep title to a
narrow strip of land half the width of the street. Tinesumption is rebutted, however, when the
conveyance is by a metes and bounds description anddeneosincides with the edge of the
street. Where the street in question has been vacated and¢hton made of record, a
conveyance by lot or block does not carry to the ceritérecformer street The same rules
would appear to apply to conveyances of land bordering prieatd easements and or railroad
easements.

Surveys

A comprehensive discussion of surveys is beyond theesobthis writing, but some basic
concepts are necessary to provide context for a discussgameral boundary principles. In the
state of Washington, all land descriptions derive fromafraeseries of surveys known as
“Government Surveys,” conducted prior to our statehodldaAd titles in Washington

originated in a federal patent or grant, and since tieb d@scriptions in these patents and grants
were necessarily based upon a federal government suneegopvernment surveys provide the
original source of all Washington land descriptions.

Government surveys use a rectangular system, whichegtiiaselines and principle meridians
as the basis for all legal descriptions. Meridianstrue north and south, and base lines run true
east and west. Washington is covered by one survey, adoft881nIn this survey, the

meridian is known as the “Willamette Meridian” (abbeged “W.M.” in land descriptions), and
the base line is sometimes called the “Willamette lhiag.” The meridians and base lines run at
intervals of six miles, forming “townships” of 36 squareasieach. These townships, in turn,
are divided into 36 one-mile square sections, then furthe&ftedi into quarter sections. Stakes or
monuments mark the section corners. A “monumenrd”’pgrmanent natural or artificial object
on the ground. Natural monuments may include objectsasiofibountains, streams and trees.
Artificial monuments consist of marked lines, stakesads, fences or other manmade objects.

Surveyors who conduct government surveys, or who do ygweek based upon them, are
guided byThe Manual of Surveying Instructions for the Survey of the Public Larnkes binited
Stateg1973), prepared by the Bureau of Land Management. The Washixgoinistrative
Code requires that the Bureau of Land Management Manuallbedd in the subdivision of
sections and in the reestablishment of lost governmemney corners.



It is a well know fact, of which courts have taken quali notice, that the government surveys
were seldom correétNevertheless, a point that has been located on thegen a government
survey is conclusive, and these surveys are not subjeclidtecal attack despite evidence of
substantial errot Therefore, despite the sometimes questionable accofalog government
surveys, they are to be followed, absent proof of ffdud.

Occasionally, the monuments that could be used to findtablsh boundary lines have been
lost or obliterated. A monument is said to be “lostantlits location is not known and cannot be
established by evidence. A party who contends that a monusriest has the burden of proof
on that fact! An “obliterated” monument is one where, although timeag be no physical trace
remaining, its location can be reconstructed by evidence.

“Meander lines” are straight-line segments run by sumgyehich approximate the curving
boundary of land lying along the edge of a body of wateg. liffes are straight simply because it
would be difficult or impossible to survey and describeittegular edge of a body of water. In
the original government surveys, the purpose of meandeniias to allow mathematical
computation of parcels of land the Government intendedneeay. Importantly, a meander line

is not the boundary of the uplands bordering on a bodyatdnwThe actual shore of the body of
water is the boundary. The rule is well establishedaldeed that describes land as running to a
meander line is presumed to convey to the actual watedhaoud

Riparian Rightsand Waterways as Boundaries

Subject to ownership or rights of the Federal Governnikeatstate of Washington owns title to
all of the waters within the State, together withtidklands and the beds and shores of all
“navigable” waters, both tidal and freShiNavigable waterways are those that are suitable for
commercial navigation or that could be made so with ressle improvements’ All tidal water,
where the tide ebbs and flows, is “navigable,” whereakelsoof fresh water may be either
“navigable” or “nonnavigable.”

Under Washington law, the term “riparian” is used torrédea property owner whose land has at
least one boundary that is the shore of a body afiwRliparian land may be bounded by tidal
water or by a freshwater river, stream, lake, or p@rdinarily, a riparian owner takes title by

an instrument that describes his land as going “to” @ngl a named body of water. The land

of a riparian owner is referred to as the “upland,” tr&driparian owner is referred to as the
“upland owner.”

Because navigable waterways are generally owned by abe 8thereas as non-navigable
waterways are generally owned by the adjoining upland propenters, the distinction between
navigable and non-navigable waterways is of obvious impatiom the standpoint of
boundaries. However, it should be kept in mind that thie'sttitle to the shorelands of
navigable waterways is alienable, and in many casesdteelgms conveyed the title to the so-
called “beach rights” to the adjacent upland owners) ladwve preference rights to purchase
shorelands in locations where the state decidedltinem. The shorelines of non-tidal
waterways are owned by the upland property owners thighewater mark?>

Whether water is navigable is a question of fact, based thgofacts of each case. For example,
evidence that a river or lake was used for commen@atport by boats, barges or rafts tends to
establish navigability® On the other hand, evidence that a body of water ishiais/ for



regular commercial use and has not been used for conatnaucposes, but rather has been used
regularly only for recreational purposes, establishesittignot navigablé! Although to be
navigable, a given body of water must be capable of regalagation, it is sufficient to show
that navigation is possible only seasonally, providesicapable of navigation in its natural state
(i.e. not simply because of artificial dredging or impnoeats)*®

The “bed” is the land under the water beyond the “shodsld (also called the “tidelands” on
tidal water) or the “beach.” Generally speaking, the slaods lie between uplands and beds. On
tidal water, tidelands extend between the line of “magh tide,” sometimes called “ordinary
high tide,” and the line of “extreme low tide"*

Measuring the line of “mean high tide” is not a simpldteraand there is more than one way to
do it. One general method is to make a mathematicallasiten of surface levels from United
States Coast and Geodetic Survey figures, striking the ofeshhigh tides” over a complete
tidal cycle of 18.6 years. The other general method nseasure the “vegetation line,” which is
the line impressed upon the shore by salt water, wheamdipkegetation begins to grow.
Vegetation, however, is not visible in some locatiths

A conflict exists between the method used by the Unite@$S&upreme Court and that used by
the Washington Supreme Court to establish the mean higlnedén Borax the U.S. Supreme
Court adopted the mathematical-calculation fal€he courts in Washington, on the other hand,
have adopted the vegetation line as the point of meartiigff Consequently, as to federally
owned uplands and uplands whose private ownership is derowedaffederal patent, the
mathematical rule appli&% and as to state owned uplands or privately owned upteriled

from a state deed, the vegetation rule applies.

On fresh water, shorelands lie between the linegdihary seasonal high and seasonal low
water?* Shoreland designations are not likely to be significantonnavigable freshwater
bodies, since the State of Washington does not claishiheelands or beds, which normally are
owned by the adjoining riparian owners, but shorelandsbeasignificant on tidal water or
navigable freshwater bodies, since the state ownseithe b

When upland owners own shorelands, the side boundasydireach owner’s shorelands extend
outward from the end of his upland sidelines, acrosshbesland, to the low-tide line. This
generally works well on a straight beach that runsenaoress parallel to the seaward boundaries
of a line of adjoining upland parcels. Where the shore suh@wvever, it would not work to run
side lines perpendicularly, since they would cross omeramother. To solve this problem, the
court inSpath v. Larseheld that, when upland owners own shorelands on agerimay or

cove, each will own that portion of the shorelandshenbay or cove that is proportional to his
portion of upland ownership on the entire bay or cove.

The conveyance of a parcel “to” or “along” either sid@ non-navigatable stream is presumed,
absent clear language in the deed or clear parol evidetioe ¢ontrary, to convey title to the
“thread” of the stream, which is the deepest poinhénrhain channéf

On a nonnavigable pond, the riparian owners are presuneahtthe shorelands along with a
pie-shaped portion of the bed, extending from the ehttee® upland sidelines to the center of
the pond®’ Where a pond is an irregular shape, the “center” fietdetermined based upon a
formula?® Each riparian owner around a nonnavigable pond, howeagithk right to make



reasonable use of all the water for fishing, boatingmsning, and other similar activitiés.

When there is a call in the conveyance of riparian ptgpe a meander line, the presumption is
that it was the intent of the grantor to convetitl the actual line of high water or mean high
tide on a navigable body of water or to the thread or centa nonnavigable body of waf@r.
While not impossible, it requires strong evidence of areoyintent to overcome this
presumptior:

Accretion, Reliction, Erosion and Avulsion.

Waterways present a unique problem from the standpointunidaoy law because they are
subject to movement and change, which may occur slowty siyme cases very rapidly. The
basic common law principles are that a gradual, impgéikde movement of a water boundary
changes the boundary of land that bounds upon it, whareadden or “avulsive” change does
not change the boundaiy.

“Accretion” is the gradual and imperceptible accumulatibfand by natural causes out of the
sea or a river, usually caused by a silting up of soilékgnds out from the shore or a gradual
uplifting of the shoreline by geological forces. Withtieeam, accretion along a shore may be
caused by silting up or by a gradual movement of the enteéarst Erosion is a gradual
subtraction of dry land. “Reliction” is the opposite oteetion. It is the gradual exposure of land
due to the permanent recession of a body of water. Whes) an entire stream gradually moves
its location, accretion will occur on one side andttiein on the other, and the boundary shifts
with it.*® The policy underlying accretion rights is to preseheeriparian rights of the upland
owner, who would otherwise lose those rights if hé tis water boundary due to accretin.

However, inHughes v. Statehe Washington Supreme Court held that an upland ownedain ti
waters was only entitled to accretions that had occloneéate statehood, since to give all
accretions to her would decrease the amount of tidelmdi®eds owned by the stat®©n
appeal, the United States Supreme Court reversed on thispalding that questions about title
to lands originally granted by the Federal Government ¥eeleral questions. The Court then
applied the common-law rule that accretions go to theecadt upland owner.

The question raised is whether the United States Suprenm’<holding applies to lands ceded
to the state by the Federal Government at statehood anadatveyed by the state to upland
owners. Under the state supreme court’s reasoniHggimes it would seem to follow that
upland owners whose titles originate from a state derdd have accretions that had attached
to the state’s lands before the grant, but not aftetsvdn any event, there seems to be one rule
of accretions for lands originally granted by the Fed@mlernment and another rule for lands
granted by the state.

“Avulsion” is the sudden shifting or change in the bedaurse of a stream due, for example, to
a flood, a logjam, or a river’s breaking through a beadsing it to suddenly abandon its
channel or to suddenly wash away one of its bafks. noted above, the rule is well settled that
an avulsive movement does not cause a change in timeldoges of the upland owners, which
remain where they were before the movement, wheihernavigable or nonnavigable stre&m.
Consequently, water boundaries are permanently losttitam moves suddenly and completely
away from its original betf



Uncertain Boundaries

Where the legal description of a boundary is uncedammbiguous, the courts will fix its
location by resorting to the best evidence availdbvidence may include other deeds made as
part of the transaction, or a recorded plat referran éosubsequent deed. Where the evidence
conflicts as to the validity of a monument used indhginal survey, the court may find the
boundary based upon a modern survey. Although the constradtandeed is a matter of law, it

is based upon the grantor’s intent, which is an issd&ctfIntent is to be gathered from the
language of the deed, if possible, but when necessargptitemay resort to the circumstances
surrounding the transacti@hThus, parol evidence is admissible to explain laterttiguities in

a legal description as well as the meaning of the worels insthe descriptioft.

Where the boundary is in dispute, or the original boundasybecome lost or obscured, and
cannot be established by reference to an existing surveyyments or other landmarks, the
adjoining landowners may resolve the matter by agreeunsamg the procedures set out in RCW
58.04.007 The statute requires that the affected owners estabbstundary in a written
agreement that includes appropriate legal descriptions samd/@y map recorded in accordance
with the survey recording act, RCW 58.09. Further, the aggaemust be signed and
acknowledged by the parties in the same manner as requiirdek fconveyance of property by
deed, and recorded in the county or counties in whichftaeted parcels are located.

If the affected landowners cannot agree to a poiihemdetermining their boundary, either may
bring suit under the statute, asking the court to deterthenboundary:

58.04.020. Suit to establish lost or uncertain boundaries- Mediation may be required

(1) Whenever the boundaries of lands between two or agjoéning proprietors have been lost,
or by time, accident or any other cause, have become ebscwncertain, and the adjoining
proprietors cannot agree to establish the same, omem@ of the adjoining proprietors may
bring a civil action in equity, in the superior court, fbe county in which such lands, or part of
them are situated, and that superior court, as a coedquity, may upon the complaint, order
such lost or uncertain boundaries to be erected aallissied and properly marked.

(2) The superior court may order the parties to utitiegliation before the civil action is allowed
to proceed.

This statutory procedure is only to be used, however, Wwbtnlandowners are uncertain about
the true boundar$ Although the court ultimately determines of the locatié the boundary at
issue, the statute permits the court to establish as@gvpanel of three commissioners,
including at least one surveybt.

Where one or more boundaries in a subdivision aréeplatcorrectly, RCW 58.17.215 provides
a procedure for altering the subdivision to correct tistake. However, this requires an
agreement of at least a majority of the owners tsfilo the subdivision. Where the alteration
would violate a restrictive covenant, all of the lot oveniarthe plat or subdivision must agree.
The process includes a public hearing, and the applicatgubject to the decisional authority of
the municipal authority in which the subdivision isdbed.



Boundary Line Agreements.

An alteration or adjustment of a boundary between plaiteinplatted lots, or both, that does
not create an additional lot, tract or parcel is eptmh from Washington’s subdivision statfite.
Thus, a lot line may be adjusted with the cooperatioheftjoining landowners through an
application made to the municipal authority with jurisidic. This is usually accomplished with
the assistance of an experienced surveyor, who prodessagplication and prepares the
necessary legal description of the before and aftendery line, along with new legal
descriptions.

Although it is accepted in most, if not all, jurisdigigin the United States that individual
landowners may modify their common boundaries withogitogmefit of written documents,
there is no universal identification as to the legal irequents. Therefore, parties wishing to
settle a boundary dispute by agreement should reduce theeragnteto writing. A boundary
agreement is essentially a contract for the convayailand. The preparation of a boundary
agreement is similar to drafting a purchase and sale agneem&milar documents. The parties
must meet the same capacity requirements required obgsaard grantees for deeds and real
estate contracts, including, for instance, the requirethahany contract for the conveyance or
encumbrance of community property be executed by both hdsbal wife!

A boundary agreement must comply with the Statuteadds as it applies to conveyances and
encumbrances by de8RCW 64.04.010 provides that every contract “creating or ewidgn

any encumbrance on real estate” to be by deed. RCW 64.04.02@sespery deed to be in
writing, signed by the party bound thereby, and acknowledgedmaist also contain an
adequate description of the propéttiihe Washington decisions are unclear as to whether RCW
64.04.010 controls an agreement to convey real estdteugh the consensus seems to be that
the only element not required in a real estate purcasesale agreement or other agreement to
convey real property is the acknowledgenf&miowever, even though acknowledged signatures
may not be required for a valid agreement, prudent pragbcéd dictate obtaining
acknowledgments and recording the agreement itself,leastta memorandum of agreement if
the agreement itself contains information the pade@sot want to be part of the public record.

In addition, the drafter of the boundary agreementwalht to consider and include certain basic
provisions identified by the Washington decisions as reqiured binding agreement that is
enforceable in a suit for specific performance. Thesledie consideration, an adequate
description of the property, specification of total purehasce (if any), method of payment, and
a procedure for obtaining possession and the delivery afclaiethe sellet’. The form of the
deed to be given also needs to be considered (e.qg., gnitid&d versus statutory warranty
deed), since even the smallest conveyance may raiseomsestiliens and encumbrances for
which warranties are appropriate.

Moreover, an agreement between the landowners wilh@oessarily bind other parties, and may
even have unintended, adverse consequences, for exarmpte,a lender is secured by a deed
of trust encumbering property, a portion of which is tetiectively conveyed to the neighbor
under the agreement. For example, if owner A’s propeittyoe/ reduced in size by a boundary
agreement with owner B, and owner A’s property is ermered by a mortgage, the risk is that
the conveyance may trigger a due on sale clause indhgage. Owner B, on the other hand,
runs a risk of a foreclosure by owner A’'s mortgage holbich might divest owner B of the
property he acquired in the transaction. Thereforelvieg these risks will often require



negotiations with the holders of prior liens or encumbes on the affected properties. And, as
always, another important consideration is title ingae. At a minimum, the party to whom
property is conveyed will want to consider whether thaperty can and should be added to his
or her owner’s policy, or whether a new policy will hecessary, including any appropriate
endorsements.

Lastly, the boundary agreement should address any goverriagntavals necessary for the
property boundary to be adjusted. The municipal procedurgsesf and counties guide the
approval of boundary adjustments, and therefore, the bouageeement should be conditioned
on the receipt of all necessary approvals and alldbateesponsibility and costs of attaining
them among the parties. The time required to obtain appsbould also be considered, and in
some cases a deadline set for approval, together wittoitsequences, if the deadline is not
met. Where there are encroachments, for examplagieement might provide that the
encroachments must be removed if the boundary line iappybved by the date set out in the
agreement.

The ability to adjust a boundary by agreement, and tchgetécessary government approval,
may be limited or even impossible, however, due todbation and configuration of the
improvements on the respective properties, includinggxample, onsite septic systems and
drain fields, which cannot encroach within required séthadan these situations, or in other
cases, where the parties simply wish to avoid the éinteexpense involved in obtaining
governmental approval for a lot line adjustment, a fidig” quiet title action could be filed,
followed by the entry of a stipulated order setting tbe boundary. Pursuant to RCW 7.28.260
a judgment in a quiet title action is conclusive as &orifpht of possession, and is binding upon
all persons taking title or an interest after comneement of the action, provided a lis pendens
has been filed. This procedure can be used where alluaiitle prior claims are also parties to
the settlement, and where no adjustment to the partilgive property tax liability is
contemplated. If this procedure is followed, a survey khbe recorded to show the new
boundary and it should be referenced in the order, angittties should coordinate with their
title insurance companies to make certain that their amaer covers their newly defined
property as reflected in the stipulated order.

Common Law Doctrines

There are four generally recognized legal doctrines, whbigéther with adverse possession may
allow boundaries to be adjusted by oral acts of neighdrdog their acts on the ground, contrary
to the boundaries described in title documents. Thesemeschre usually called “common
grantor,” “estoppel (in pais),” “parol agreement,” andctrgnition and acquiescence.”

Adver se Possession

Adverse possession is the most commonly used doctrib@uimdary disputes. The doctrine of
adverse possession determines the relative rights adsawtproperty when the property
originally belonged to one party, but has been possessdaasad by another party for a long
time. In other words, the doctrine looks to the behaatat relationship of the parties over time
to determine who should own the land.

The party claiming entitlement by adverse possessioh @steblish that his or her possession is
(1) exclusive, (2) actual and uninterrupted, (3) open andina®) and (4) hostile and under a
9



claim of right. Such possession must have continuedtflaast the entire statutory period,
generally 10 year? The character of a party’s possession is always dignes fact, and the
claimant has the burden of proving all of the elemehsiverse possessiGhA successful
claimant would require a court degree to obtain legal &gl a matter of record; a court decree
serves to establish a new chain of title for the esblg possessed parcel. Adverse possession is
not available to obtain title from a governmentaltgriti

The asserted boundary must also be well defifedence is not required to establish a
boundary; however, a wall or fence that purports to establiboundary and excludes the
abutting owner from using the disputed property constitufgsrea facie showing of
possessiof’ A boundary fence that was placed in its location bstaie does not preclude an
adverse possession claim so long as all elements efsedpossession are pres@riowever, a
fence that was not erected as a boundary (for exatoptentain a pasture) will not support a
claim of adverse title, unless the use of the landim@dent to a claim of ownershi.

The requirement of actual possession refers to monesih@le use of the property; it requires
physical occupation. The general principle is that actusdgssion involves possession of a
character that a true owner would assert toward thkifaview of its nature and locatiGh.
Actual possession is the principal means by which thesdetermine that the record owner
was on notice to take action to protect his or hettsighis almost always a question of fact.
Washington courts have held that the following uses ofdéaithed under adverse possession
are indicative of ownership and go towards meeting the nesgent of possession: erection of a
fence® tearing down a fence and planting grass in the disptiipd®scutting grass up to a
line®®; constructing patios and maintaining flower B&dand constructing and maintaining a
structure partially on the land of anotfiéThese acts would constitute possession and open
dominion; these are acts ordinarily undertaken by owndrslding, managing and caring for
their property. Some activities that have been heldmestablish “actual’ possession include:
cutting grass alofi& having an old dilapidated fence in an unused %trip

Actual possession must be uninterrupted. A clear breakssegsion stops the time perf3df

the prior owners began the adverse possession, snecesssessors of the subject property can
tack on the prior owner’s period of possession, but drihere is “privity” between the prior
owner and successive owiTo establish privity, there must be a successive oalship
between prior owners and present owners. Sale of pyapeotugh contract, conveyance by
deed, or acquiring the property at death may establish ity pequirement’

In the past, the “hostility” element created some coofus the case law, which the
Washington Supreme Court put to resCimaplin v. Sanders,00 Wn.2d 853 (1984). I@haplin,
the court eliminated any need for an examination of enant’s “good faith” in asserting a
claim. The hostility element is to be determined sodel the basis of the manner in which the
claimant treats the property. His subjective belief reigg his true interest in the land and his
intent to dispossess or not dispossess the true owtide @ irrelevant. Therefore, one should
be aware of relying on older cases on this point, St@glinoverruled a prior line of cases
holding that the adverse possession could only be assartéer a claim of right” or “in good
faith.” Therefore, it does not matter if a claimantually knew that someone else was the legal
owner of land he claims, so long as his actions demaisst he has treating the land as a true
owner would.
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In order for a use to be exclusive for the purposestabkshing adverse possession, a
claimant’s possession need not be absolutely exclusitreer, the possession must be of a type
that would be expected of an owner, under the circumst&htreother words, other people may
use the disputed land, but the claimant’s use must betgpisal of an owner, and no other may
use the land as an “owner” woffd.

By definition, use and possession with the true ownersigsion, cannot be adverse.
Therefore, permission is commonly raised as defenseltom of adverse possession. One
standard defense tactic is to raise permission adiamative defense. Regardless of how the
claimant treats the land, if the true owner givescthgnant permission to use the land, the
hostility element is eliminate@.Permission does not have to be express, but can beethfe
from the circumstanceSee, Cranston v. Callahab2 Wn. 288 (1988).

Boundary by Parol Agreement

The law relative to boundaries is that title to resthe or real property or property interests
cannot be transferred by verbal agreement or by paraisnemwever, where boundaries
between conterminous owners or contiguous lands areart@isable or in dispute, these
owners may agree on a certain line or lines as theingreent boundary or property lines. Where
this agreement is then followed by actual possession@ngation to that specific line or lines,
these lines will be binding upon them, their successorseainglih their title. These line or lines
become binding, not on the principle that title passed iyl paeans, but for the specific
reasoning that the owners have, by their consent, dgpe@e limits or extent of their properties
or land interests.

Under the doctrine of Boundary by Parol Agreement, anagraement between owners of
adjoining properties fixing a dividing boundary, the locabdmvhich was disputed or uncertain,
becomes enforceable when the agreed boundary is markesafople, by a fencdohnston v.
Monahan 2 Wn. App. 452, 469 P.2d 930 (1970). The four elements that epsbled,
therefore, aré:

1. a bona fide dispute between the adjoining owners as @oevtheir common boundary
lies, or mutual uncertainty as to the true locatiothefboundary;

2. an express meeting of the minds arrived at by the owoeesblve permanently the
dispute or uncertainty as to the true location of suenbtary;

3. aphysical designation of the permanent boundary on thendyand

4. possession of their respective property by such occupanopoovements as would
reasonably give constructive notice of the locatioaumh boundary to their successors in
interest, or alternatively, bona fide purchasers/édue must take with reference to the
boundary.

In Piotrowski v. Parksfor example, the court dismissed Piotrowski’s quieitégl¢laim to a strip

of land lying between a fence and Piotrowski’s trueteresboundary line. Parks and
Piotrowski's predecessor, Sawyer, had been unsure @irdtise location of their common
boundary line, but thought they could come close, and wWdatsave the cost of a survey.
Therefore, they orally agreed to run a fence north anthon the same line as an existing fence
lying south of their properties, which they believed had Iseeveyed. After the fence was built,
they cleared the land on either side, and each kepe.Efthe court found the boundary agreed
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upon by Parks and Sawyer met all of the criteria requargeermanently establish a new
boundary line by parol agreemépit.

Boundary by Acquiesce and Recognition

Boundaries between two neighbors may be adjusted torooindoa line on the ground to which
they have “long acquiesced.” Thus, where a boundary leasdedined in good faith by the then
interested parties, and thereafter acquiesced in, acted apd improvements made with
reference thereto, for a long period of time, the bonddl be considered the true dividing line
and will govern the property rights of the adjoining laehers, and whether or not the line so
established is correct becomes immatéfial.

Thus, when adjoining landowners occupy their respectildirigs to a certain line for more than
ten years, they are precluded from claiming the lin@tghe true boundary. This is based upon
the theory that recognition and acquiescence for 10 pedosiger affords a conclusive
presumption that the line is the true boundary. The iogjldf a fence is not enough; if there is
no occupancy or use at all with reference to the imen the doctrine of acquiescence fails.
Waldorf v. Cole61 Wn.2d 251 (1963) (disputed area “apparently not used”). Recoguiiteon
fence as the boundary line by both of the adjoining lameos is necessary.lt is not necessary,
however, that structures must be built with referendde line. Sometimes there have been
structures in cases that have found acquiescence, bulirsesiéhe acts of occupancy have been
only landscaping or cultivatioff.Whatever usage there is, it must be done with referentte
established line. However, the existence of an expressm@gnt is not necessary under the
doctrine of acquiesces.

There is much overlap between the “acquiescence”ide@nd the “parol agreement” doctrine
covered in the preceding section. The main practicédréifices are that the parol agreement
doctrine requires an express boundary line agreemerttl®adispute or uncertainty, which the
acquiescence doctrine does not require, and the acquiest@&etcne requires usage on the
ground for ten years or more, which the parol agreemeattin® does not.

For exampleMullally v. Parksinvolved a dispute over the location of the southeumidary

line of Lot 3, owned byullally, which lay north of Lot 4, owned by Parks. A boundary fore
Lot 3 had been established by Mullally’s predecessor, Soapm 1920, based upon his own
amateur survey. Schomoe then left some of the tieag the boundary in place, and planted
ornamental trees in the same vicinity. He blazedibaim@aund the perimeter of his property,
including the southern boundary, and constructed a splferae running 100’ along a portion
of the boundary. The owner of Lot 4 cleared his landsa$econd growth fir, maple and alder up
to the line established by Schome and by 1939, a barbed wieertanavesterly of the rail fence
along the north side of the clearing on Ldf 4.

In 1946, a survey procured by Parks showed Schomoe’s surveydsibetween 20’ and 25’
south of where it should have been. Until that timene of the previous owners of Lot 4 had
made any claim to property lying north of the line establisgiye8chomoe.

On appeal, the court found ample evidence from whichclaede a boundary line between the

two Lots had been established and acquiesced in for a péoedrawenty years by the
respective property owners concerned, and that improverhadtbeen made with regard to the
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line. Therefore, the trial court’s judgment quieting Milyfa title to the disputed strip of land
north of the Schomoe survey line was affirnid.

Estoppé In Pais

Estoppel is an equitable doctrine based upon the princgti@tperson shall not be permitted to
deny that which has once been solemnly acknowledgedkedteequires proof by clear and
convincing evidence of three elements: (1) an admisdiatgrsent or act inconsistent with the
claim afterwards asserted; (2) action by the otheypareliance on such admission, statement
or act; and (3) injury to the other party resulting frolovaing the first party to contradict or
repudiate such admission, statement of%Ehe party claiming estoppel must have the right to
rely on the action or statement, and must showwee actually misled*

As applied to boundary law, it is clear that the propevtgier who is to be estopped must have
made some kind of “representation” to his neighbor tiditates the boundary is where it is not
or that induces or invites the neighbor to make improvgsnever the true lin On the other
hand, the person who is estopped need not have had slpenidedge of the boundary or have
knowingly made a false representation. It is suffici€a “representation” is made and that it
turns out to be misleading. Burkey v. Baker6 Wn.App. 243 (1971), for instance, the
defendant mistakenly told plaintiff that the boundary wihkin a foot or two of a line of trees,
but there was no suggestion that the defendant knewatieergnt was false or had superior
sources of information.

For an estoppel, it is not necessary for the aatslisnce to have existed for the 10 year period
of limitations or any particular period, but rather omgd enough for some reliance to have
occurred, for instance, for improvements to be madepgsl may be used, not only
defensively, but also affirmatively, to obtain a dedfesd the true boundary is adjusted.

Common Grantor
The common grantor doctrine is set out as followsheywinanscourf™:

A grantor who owns land on both sides of a line heelstablished as the common boundary is
bound by that line. The line will also be binding on grante® land was sold and purchased
with reference to the line, and there was a meetirtgeominds as to the identical tract of land to
be transferred by the sale. The common grantor docdtrwadves two questions: (1) was there an
agreed boundary established between the common grantdreaoddinal grantee; and (2) if so,
would a visual examination of the property indicate to syloset purchasers that the deed line
was no longer functioning as the true boundary?

Thus, it is necessary to prove (1) that an agreed boundargstablished between the common
grantor and the original grantee and (2) that a visual itispelsy a subsequent purchaser would
indicate that the legally described line was no longectfaning as the true boundafy/A parol
agreement changing the location of a boundary is vatlunespect to a boundary established by
the grantor when the grantee took title in relianceherbbundary line as so establisfiad.

For a line to be established under the common grantonm®ograntor and grantee must, as the
court said inThompsonsell and purchase with reference to the line and hawveeting of
minds” as to where the line # However, it is not necessary to prove the existehemy
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formal, specific or separate agreement between timtogrand the grantee as to the boundary
line, rather a meeting of the minds can be shown by thiegananifestations of ownership
following the conveyanc¥.

The parties need not install or erect any kind of nepravement, like a fence, or hedge, to
mark the line, but the courts have never said some kinthdfer is not required. Frequently, the
parties have adopted some object that already existdw @mound. For instance, Atwell v.
Olson,30 Wn.2d 179 (1948), the parties strung wire between two prengxstkes to mark
their agreed boundary. Fralick v. Clark County, suprahe grantor and grantee adopted a
waterfall on a creek to mark one end of their boundary.

The existence of objects to mark the line becomes mgieatto the determination of whether a
boundary fixed between grantor and the original grantee Huedtssticcessors in title. It is clear
that their successors are bound only if they have nofitiee line when they acquire titfé.
Obviously, actual notice as a result of the succesbeig) told of the line or having it pointed
out to him will satisfy the requirement. In most cadeowever, if there is notice, it is
constructive notice provided by the fence or other “mariteat designates the boundary and
perhaps by signs of occupancy up to the dihe.

Conclusion

The science of boundary law is based upon tracing tgmaltitle and the legal description
therein. The art of boundary law begins when titldosided or when the legal description of the
property boundary is questioned. The preceding overview @lémeents of boundary law in
Washington state is intended only to provide the practitiargarting point from which to begin
their investigation. Other sources to consult inclusefollowing:

« C.J.S. Boundaries 88 1 et seq.

+ West’'s Key No. Digests, Boundaries K1-3.

« Washington Practice, Volume 18.

+ Volume V, Washington Real Property Desk Book, Sec 70

« F. Clark,Law of Surveying and Boundarig$.08 (5th ed. W. Robillard & L. Bouman
eds. 1987)

Kenneth W. Hart Speaker, Boundary Law Issues in Washington Seminar, A@gast
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