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1 Introduction: Issues Presented for Review

The Collinses’ central argument is that the superior court “altered the boundaries of

a subdivision plat” but that is a factually incorrect statement. The superior court adopted the

property line consistentwith the subdivision plat as drafted and recorded. The superior court

rejected the Collinses’ argument that an unrecorded error by the surveyor who drafted the

subdivision plat should control the lot lines. As the superior explained: “there’s been a lot

of talk here about who is trying to move property lines....[I]t’s not the Halls who are trying

to move the property lines, it’s the Collinses.” [Exc. 154'] The superior court found that no

legal theory, including “boundary by acquiescence,” applied to alter the lot line established

by the written instruments, and therefore found in favor of the Halls.

The Collinses appeal the superior court’s factual findings that the Halls’ survey

accurately located the lot line according to the recorded instruments. They also appeal the

superior court’s factual finding that the Collinses did not establish a boundary by

acquiescence. And they appeal the superior court’s factual findings that certain covenants

were unenforceable due to abandonment. As none of these findings are clearly erroneous,

this Court should affirm the superior court’s holding in its entirety.

Il. Statement of the Case: Factual and Procedural Background

The Halls and the Collinses own adjoining properties on Colt Island. The property

! The superior court’s decision on the record was included in the Appellants’ excerpt of
record but is strangely formatted and therefore difficult to read. [Exc. 44-73] A version
with standard formatting is included in the Appellees’ excerpt of record and citations in
this brief are to that version. [Exc. 142-169]

]
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description in the Halls’ deed is: “Lot Fifteen (15), Area One (1), Colt Island Recreational

Development according to Plat 75-11, U.S. Survey 1755.” [Exc. 24] The property

description in the Collins’ deed is: “Lot 14, Area 1, Colt Island Alaska Recreational

Development according to Plat 75-11, U.S. Survey 1755.” [Exc. 21-22]

U.S. Survey 1755 was completed in 1927 when the entire island was homesteaded.

[Exc. 1] U.S. Survey 1755 traced the “meander lines” around Colt Island, meaning the line

ofmean high tide. [Exc. 110] The surveyor, whose name was Fred Dalhquist, created field

notes describing his process as follows: He started the survey on a prominent point on the

northwest corner of the island. [Exc. 109] He called this point “Meander Corner 1.” [Exc.

109] He did notplace a monument atMeander Corner 1, however, because itwas an “unsafe

place” for a monument (presumably meaning it might be destroyed by weather and tides).

[Exc. 80] Instead he placed a monument called a “Witness Corner” up the beach, and

marked it by carving the letters and numbers “WCMC1 S1755” (standing for “Witness

Corner to Meander Corner 1 of Survey 1755”) and an X. [Exc. 80] His field notes identify

this monument as being 3,814.61 feet, at a bearing of N31°24’42”E, from a U.S. land

monument on neighboring Admiralty Island called USLM 1285.7 [Exc. 81] This was the

only monument that Mr. Dahlquist created. [Exc. 106-113] The remainder of the survey

is the distances and bearings of the meander lines beginning at Meander Corner 1 and

2 The field notes state the distance and bearing between Meander Corner 1 and USLM
1285, and the distance and bearing between Meander Corner 1 and Witness Corner to
Meander Corner 1, so this distance and bearing between Witness Corner to Meander
Corner 1 and USLM 1285 is derived from those numbers by triangulation. [Exc. 14]

2
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circumnavigating the island until they again reach Meander Corner 1. [Exc. 1]

Plat 75-11 was prepared in 1975 by surveyor John Bean to subdivide Colt Island into

recreational cabin sites and larger commercial lots. [Exc. 2] Plat 75-11 used the same

meander lines as US Survey 1755 and added lot lines to subdivide the inland area. [Exc. 2]

Plat 75-11 is a “paper plat” which means that no monuments were in placed on the island in

association with it. [Exc. 154, Tr. 210-11] It simply referenced the existing US Survey 1755,

and then located the subdivided lots in relation to US Survey 1755. [Exc. 80, 154]

Therefore, Plat 75-11 has the same “point ofbeginning” as US Survey 1755: Witness Corner

to Meander Corner | created by Mr. Dahlquist in 1927. [Exc. 80, 154] To locate any lot

created by Plat 75-11, a surveyor would find thatmonument and measure from it according

to the bearings and distances established by US Survey 1755 formeander lines and Plat 75-

11 for subdivision lines. In surveys and testimony, the “point of beginning” was the

monument, and the “basis ofbearing” was the distance and bearing between the monument

and USLM 1285 on Admiralty Island. [Exc. 14, 43].

Plat 75-11 contains a serious discrepancy in its subdivision ofArea 1. The meander

line that defines the seaward side of Area 1 is 947.76 feet, but all the lots and easements

placed along that line add up to 957.26 feet. [Exc. 84] So all the lots and easements created

by Plat 75-11 cannot actually fit into the space available on the Island. [Exc. 84] This is the

type oferror that can happen with a “paper plat” because the surveyor has not actually gone

into the field to locate and monument the lots.

Although Plat 75-11 was a “paper plat,”Mr. Bean and the developer,Mr. Lockwood,
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did place some stakes and “control points” on Colt Island in 1970s. [Exc. 81, 156] But the

existence and locations of those stakes and “control points” were not recorded on Plat 75-

11. [Exc. 2, 81] Mr. Bean testified at trial thatwhen he placed the stakes and “control points”

in the 1970s, he used what he believed was Witness Corner to Meander Corner 1 to US

Survey 1755. [Exc. 81, Tr. 141] It was a rock carved with a faint “X” without numbers or

letters. [Exc. 81, 149] Hemeasured the bearing between that faint “X” and USLM 1285 and

found it to be consistent with the field notes to US Survey 1755, but he did not measure the

distance. [Exc. 81, Tr. 209-210]

Mr. Bean testified that he intended to do a complete survey of all the lots created by

Plat 75-11 and record it, but there was a dispute between the landowner and the developer

and he didn’t get paid so he stopped work. [Tr. 162] In the 1980s or 1990s he returned and

staked corners for a lot in Area 1 for property owners named Allwine. [Tr. 165] He used

control points that he set in the 1970s to set those corners: he did not attempt to re-locate

Witness Corner to Meander Corner 1. [Tr. 166]

Mr. Fisher, who was the original purchaser of the Halls’ lot, testified that when he

purchased the property there was one boundary stake in place, but that he was never really

sure where the property boundaries were. [Exc. 161] He testified that he used that stake to

situate the cabin and outhouse that he built on the lot. [Exc. 161] He testified that the stake

had rotted away by the time he sold the lot to the Halls in 1994. [Exc. 24, 161]

3 The dispute between the landowner and developer eventually made it to this Court in
Lockwood v. Black, Not Reported in P.2d, 1994 WL 16457088 (Alaska 1994).

4
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In 1999Mr. Hall, who is not a surveyor, attempted to locate his lot lines bymeasuring

from a stake on Lot 18, Area 1. [Exc. 158] Someone removed the stakes he set during that

process, but to the best of his recollection at that time he found the boundary to be

somewhere in between the surveys later done byMr. Bean andR&M Engineering, described

below.’ [Exc. 158, Tr. 549]

In 2004, Mr. Bean prepared a tidelands survey for a commercial lodge located on

Tract D ofPlat 75-11, which is adjacent to Area 1. [Exc. 114-115} At that time, Mr. Bean

did attempt to re-locateWitness Corner toMeander Corner | and located a rock carved with

the numbers and letters “WCMC1 $1755” and an “X”. [Tr. 152, 156] He testified that this

is what he had been looking for in the 1970s. [Tr. 153] He used this rock as the point of

beginning for the survey of Tract D, not the faint “X” that he used when setting “control

points” in the 1970s. [Exc. 114-15, 152]

In 2009, a handful of property owners including the Collinses asked Mr. Bean to

survey their lot lines. [Tr. 225-26] Mr. Bean did so by measuring from the corners that he

had previously set on the Allwine’s lot. [Tr. 227] He did not look for Witness Corner to

Meander Corner | again. [Tr. 228] He staked the corners of the Collinses’ lot but did not

record this survey. [Tr. 228]

4 Mr. Hall made a hand-drawn survey ofhis efforts to locate his property boundary,
which was an exhibit at trial. [Exc. 7] The Collinses’ brief erroneously describes this
document as evidence of “reliance on the existing monuments showing the boundaries
of Lot 15, Area 1.” But the “existing monument” from which Mr. Hall measured was a
stake on the corner of Lot 18. [Exc. 158, Tr. 542] And the lot line that he located did not
coincide with the lot line that the Collinses advocated at trial. [Exc. 158]
> Exc. 115 is an enlargement of the upper left-hand corner ofExc. 114.

5
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In 2012, the Halls hired Mark Johnson, of R&M Engineering, to survey their lot.

[Exc. 14] Mr. Johnson sent out a crew to locate Witness Corner to Meander Corner 1. [Tr.

724] They located the rock with the engraved numbers and letters “WCMC1 S1755” and

an ““X” (the same rock thatMr. Bean used in his 2004 tidelands survey). [Exc. 724-25] They

measured the distance and bearing between that rock and USLM 1285 on Admiralty Island

and found it to be 3,813.49 feet away at a bearing ofN31°24’42”E. [Exc. 14] This is only

1.12 feet off the distance stated in the field notes to US Survey 1755, and the same

bearing. [Exc.14, 82] They used that rock as the point of beginning, and then followed

the distances and bearings stated on Plat 75-11 to locate the corners of the Halls’ lot. [Exc.

2, 14] When they did so, they noted the stakes that Mr. Bean had placed in 2009 which

were a significant distance from the corners they located. [Exc. 14] R&M recorded the

survey. [Exc. 14]

In 2014, the Collinses asked Mr. Bean to record the survey of their lot that he did in

2009. [Exc. 43] He did so without returning to Colt Island. [Tr. 238-39] He had the

coordinates of the corners he placed in 2009, and the coordinates ofUSLM 1285. [Tr. 238-

241] Beginning with the coordinates of the corners he placed in 2009, he used the bearings

and distances from Plat 75-11 to calculate the location ofWitness Corner toMeander Corner

1 in relation to those corners. [Tr. 240-41] He then calculated the distance and bearing

between the coordinates for USLM 1285 and the calculated coordinates for Witness Corner

to Meander Corner 1. [Tr. 241-42] He calculated it to be the correct bearing from USLM

1285, but about twenty-two feet farther away than US Survey 1755 says it should be. [Exc.
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42, 82]

The Collinses then sued the Halls for quiet title based on Mr. Bean’s 2014 survey,

and the Halls counterclaimed for quiet title based on Mr. Johnson’s 2012 survey. [Exc. 15-

38, 79] Mr. Bean’s survey shows that the Halls’ outhouse and shop encroach on the

Collinses’ property, but Mr. Johnson’s survey shows no encroachment. [Exc. 14, 43] Mr.

Bean’s survey shows the edge of the Collins and Hall properties to be along the edge of the

dirt road accessing the lots on the upland side (called “Totem Pole Trail”). [Exc. 43] Mr.

Johnson’s survey shows the edge of the lots to be somewhat distant from the actual location

of Totem Pole Trail. [Exc. 14] Mr. Bean’s survey shows the seaward boundary of the

Collinses’ lot as being about half-way upa steep bluff. [Exc. 43, 82-83, 149] Mr. Johnson’s

survey shows the seaward boundary of the Halls’ lot as being on the beach. [Exc. 14, 82-83,

149]

Once the lawsuit was under way, it became clear that the discrepancy between the

two surveys was caused by the different “point of beginning” used by each survey. [Exc.

80] Therefore, Mr. Collins asked Mr. Bean to come out to Colt Island and identify the rock

thatMr. Bean believed was Witness Corner to Meander Corner 1 when he did his surveying

work in the 1970s. [Tr. 243] Mr. Bean identified the rock with the faint “X.” [Tr. 243-44]

He then measured the distance and bearing stated by US Survey 1755 between Witness

Corner to Meander Corner 1 and Meander Corner 1 and set a monument there. [Exc. 116-

121] This monument is about twenty-two feet farther away from USLM 1285 than US

Survey 1755 says Meander Corner 1 should be. [Exc. 81-82, Tr. 250]
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Mr. Bean then recorded a new survey ofthe Collinses’ lot based on that newly-placed

monument.® [Exc. 81, 130-131] His new survey did not alter the location of the corners of

the Collinses’ lot. However, the distances and bearings between the new monument and

those corners were not consistent with Plat 75-11. [Exc. 84-85, 130-131] At trial, Mr. Bean

was not able to satisfactorily explain these discrepancies. [Exc. 160]

After trial, the superior court held that Mr. Johnson’s survey was more accurate that

Mr. Bean’s. [Exc. 154-55] The superior court held that the rock engraved with “WCMC1

$1755” was the monument created by Mr. Dahlquist in 1927, and that Mr. Bean made a

mistake when he used the faint “X” in the 1970s. [Exc. 152-55] Therefore, the superior

court held thatMr. Johnson’s survey correctly identified the property boundary of “Lot 15,

Area 1, Colt Island Recreational Development according to Plat 75-11, US Survey 1755”

as described in the deeds. [Exc. 75-76]

The superior court also held that the Collinses had not proven that any other boundary

had been established by acquiescence or agreement. [Exc. 162] The superior court stated

that the elements ofboundary by acquiescence are a reasonably marked boundary line that

is mutually recognized and accepted for seven years or more and that those elements must

be proven by clear and convincing evidence. [Exc. 156] The court reviewed the evidence

carefully and concluded that it was insufficient to establish that a boundary by acquiescence

had ever been created along the lot lines recorded in Mr. Bean’s 2012 survey. The court’s

6 This survey does not seem to be part of the Record on Appeal despite having been
admitted as an exhibit at trial. [R. 998]
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decision on the record on this issue is as follows:

There certainly is evidence that stakes and markers were placed on the
property in the 1970s. There is plenty of evidence of that. There is evidence
that lot owners saw those stakes, and they bought lots in reliance on those
stakes.

AndI think those stakes were placed by John Bean, although there isa little
bit of uncertainty in my mind about that, as to who did it between Mr. Bean
and Howard Lockwood. Mr. Lockwood testified that he did some
measurements and put in some markers [to identify Totem Pole Trail]....

There is also some uncertainty about where those stakes were placed in a
north-south direction [between lots]. None of those stakes are still there,
and there aren't any of the old stakes remaining on the Collins-Hall
boundary.

There was testimony by Mr. Hall that he measured down from the corner
on the -- from the northeast corner of the Barry Rohm property [Lot 18] to

try to mark that line in 1999. And I find it puzzling that there is a 10-foot

discrepancy between the marker that Mr. Hall found in 1999, measuring
down to the property line, and the John Bean markers. I don't have any
explanation for that 10-foot discrepancy.

I will say that my sense of Mr. Hall is that he's a pretty careful and

meticulous person, and that he would have used some care in measuring
that distance down from the Rohm corner. And it's not clear to me why he

came up with a different spot than John Bean did.

If the Rohm corner placed byMr. Bean were correct, or correctly measured
from the faint X rock, one would expect that the line found by Mr. Hall off
of that corner in 1999 would be exactly the same as the line found by John
Bean in 2012. But instead, Mr. Hall got a line that matched up with

nobody's property line, Bean or R&M.

The problem for me in finding a boundary by acquiescence is that I don't
know where that boundary should be. It's easy to say, "Well, everybody
used the Bean lines in 1975, and people bought their lots knowing that the
Bean lines were the lines." The problem is, which Bean lines are we talking
about, and where do we put them? I can't find a boundary by acquiescence
if I don't know where that boundary is.
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And the reality is, as I see the evidence, that none ofMr. Bean's surveys are
all that reliable. I would need to find by clear and convincing evidence that
there is an identifiable line that was there from 1975 or '76 for a seven-year
period, and I would have to fix the property line at that line. And I'm not
able to find by clear and convincing evidence that the lines determined by
Mr. Bean in 2012 are the lines that you would have seen if you went and
looked at the stakes on the ground in 1976.

Every survey that Mr. Bean has done -- and I mean no disrespect to Mr.
Bean -- but every survey that he's done has significant discrepancies. The
paper plat he did in 1975 had a 10-foot discrepancy in the measurements of
the lots, which would have to be accounted for somewhere in those lots.
Somebody would have to lose 10 feet of their property, because you can't
fit all the lots into the space available on the island because the numbers
don't add up.

There is a 10-foot discrepancy between the markers that Mr. Hall found in
1999 and the markers that Mr. Bean found in 2012. The latest survey by
Mr. Bean, in the second version of it that he issued to correct errors in the
first, uses the wrong meander line from MC1 down to the start of the lots;
and he really didn't give a clear explanation of that.... I think it's entirely
possible that if one were to actually follow that line, one would get to an

entirely different place.

And it may be that that line is just wrong. Every time Mr. Bean was
confronted about one of the errors in his survey, he said, "Well, that's a

drafting error." And I simply don't have any confidence that the lines Mr.
Bean found in 2012 are at all the same lines that were staked in 1976.

There's another aspect of this that causes me to have a lack of confidence
in those numbers.... Mr. Fisher testified that when he bought what became
the Hall property in the 1970s, that ... his recollection was that there was
one stake on the ground. And at some point, that stake rotted away. He
really didn’t know when.

Even if one grants that that stake may have been there for seven years, Mr.
Fisher then went and built an outhouse. And he built that outhouse right
smack on the property line that Mr. Bean found between Mr. Fisher’s
property and what is now the Collins property. AndMr. Fisher testified that
he really didn’t have a clear idea ofwhere the property line was. If he had
a clear idea ofwhere the property line was, he surely wouldn’t have built
his outhouse right smack on that line....

10
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Mr. Fisher didn’t even know where the property line was, so how could he
have mutually recognized and accepted with his neighbor a reasonably
marked line if he couldn’t even tell where it was to the extent that he built
his outhouse right smack on that line, encroachng over it?

So that, to me, doesn't make any sense. If there was a line that everybody
knew about, I think the people did generally feel like the Bean lines,
whatever they were, should be the lines. But nobody really knew exactly
where those lines were, and I don’t know where they are now. So I can’t
find a boundary by acquiescence under that legal theory. [Exc. 156-162]

Collinses’ complaint also alleged that the Halls’ buildings do not meet the setback

requirements established by the protective covenants on the lots, and that the Halls’ outhouse

does not meet the requirements for sewage disposal in those covenants. [Exc. 19] But the

superior court held that those covenants were abandoned and unenforceable, because they

are widely violated on the island, because the outhouse had been in the same location and

using the same sewage disposal system since the 1980s without objection, and because the

covenants called for them to be enforced by a Colt Island Homeowners’ Association that

was never established. [Exc. 86-87, 91]

Therefore, the superior court entered judgment in favor on the Halls and against the

Collinses. [Exc. 75-76] The Collinses appeal.

Ill. Standard ofReview

All of the issues on appeal are questions of fact, which this court reviews for “clear

error.”” “A decision is clearly erroneous whena review of the entire record leaves us with

7 Reeves v. Godspeed Properties LLC, P.3d__, 2018 WL 561386 at *3 (Alaska
2018).

11
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a definite and firm conviction that a mistake has been made.”®

The Collinses do not dispute the superior court’s legal rulings that the property

descriptions in the deeds and the recorded instruments that the deeds reference control the

location of the lots. [Exc. 87] Nor do the Collinses dispute the superior court’s legal ruling

that a boundary by acquiescence must be established by clear and convincing evidence that

“adjoining landowners (1) whose property is separated by some reasonably marked

boundary line (2) mutually recognize and accept that boundary line (3) for seven years or

more.”? [Exc. 88, 156]

All of the trial court’s holdings with which the Collinses take issue are questions of

fact. Which rock is the correct “point of beginning” for Plat 75-11 is a question of fact.!®

The accuracy of the parties’ conflicting surveys is also a question of fact.'! The trial court’s

findings that Mr. Bean’s surveying on Colt Island was unreliable is a question of fact.!*

Whether the elements of boundary by acquiescence were established by clear and

convincing evidence is a question of fact.'3_ And whether certain protective covenants are

unenforceable due to abandonment is also a question of fact.!4

8 Td. (internal quotation omitted).
® See Lee v. Konrad, 337 P.3d 510, 516, 520 (Alaska 2014).
10 See Fink v. Municipality ofAnchorage, 379 P.3d 183, 191 (Alaska 2016).
'l See Lee, 337 P.3d at 517 (“the credibility ofwitness, including the weight given the
opinions of surveyors, the location or existence ofphysical markers, and the timing of
events, are questions of fact.”’)2 See id.
3 See id.
\4 See B.B.P. Corp. v. Carroll, 760 P.2d 519, 524 (Alaska 1988) (“a covenant will be
deemed abandoned when the evidence reveals substantial and general noncompliance”).

12
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IV. Argument: The Superior Court Did Not Clearly Err in Holding that the
Halls’ Surveyor Used the Correct Point ofBeginning.

Contrary to the Collinses’ assertions, the superior court did not “alter the boundaries”

ofPlat 75-11, “re-plat” Colt Island, or establish a “new point ofbeginning” for Plat 75-11.

The superior court’s holding, and the Halls’ survey, are consistentwith Plat 75-11 as drafted

and recorded. [Exc. 87-88] The Collinses actually take issue with the superior court’s

holding that Mr. Bean’s survey based on an unrecorded error in the 1970s and containing

other serious discrepancies does not control the boundary between Lots 14 and 15. [Exc. 88]

Mr. Bean himself testified that the point ofbeginning ofPlat 75-11 is intended to be

the Witness Corner to Meander Corner 1 established by Mr. Dahlquist when he created US

Survey 1755. [Tr. 130-132] The evidence at trial was overwhelming that the rock engraved

with the letters “WCMC1 S1755” was the monument created by Mr. Dahlquist in 1927.

[Exc. 148] Even Mr. Bean used it in his tidelands survey of nearby Tract D. [Exc. 114-15]

The superior court did not clearly err in its factual finding about which rock was the

monument engraved by Mr. Dahlquist and therefore the point ofbeginning for Plat 75-11.

At trial, the court questionedMr. Bean about the accuracy of the “control points” that

Mr. Bean placed in the 1970s based on the rockmarked with the faint “X” and he responded

thus:

Q [by the court]. If, in fact, the faint X on the rock was not Dahlquist’s
WCMC1, would that mean that those control points were in the wrong place
at that time?
A [by Mr. Bean]. Yes. Yes. [Tr. 195]

So itwas not clear error to find thatMr. Johnson’s survey for theHalls based on the engraved

13
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monument used the correct point ofbeginning for Plat 75-11 and US Survey 1755, and Mr.

Bean’s survey for the Collinses based on the faint “X” did not.

Furthermore, the Halls’ survey conforms exactly to Plat 75-11 to locate the property

line, and the Collinses’ survey does not. Mr. Bean’s amended survey, prepared after

returning to Colt Island to identify the faint ““X”’ that he used in the 1970s, contains serious

discrepancies. [Exc. 130-131, 160] The superior court found that Mr. Bean was not able to

satisfactorily explain those discrepancies at trial. [Exc. 160] So the superior court held that

the Halls’ survey corresponded most closely to the recorded documents, and was more

reliable, and therefore granted the Halls quiet title based on it. [Exc. 87-88, 91]

The Collinses’ brief does not state any reason for this Court to reverse that holding

as clearly erroneous. The Collinses’ brief correctly states that the work of the original

surveyor controls future surveys. ButMr. Dahlquist, who preparedUS Survey 1755 in 1927

and established the monument at Witness Corner to Meander Corner 1, is the original

surveyor. It is not Mr. Bean, as argued by the Collinses. In fact, Mr. Bean consistently

referred toMr. Dahlquist as the “original surveyor” in his trial testimony. [Tr. 122, 124, 128,

141, 181] Mr. Johnson’s survey honored that principle: Mr. Dahlquist’s Witness Corner to

Meander Corner 1 monument turned out to be 1.12 feet farther from USLM 1285 than Mr.

Dahiquist’s field notes recorded. [Exc. 82, 148-49] But Mr. Johnson used the monument

that Mr. Dahlquist established; he did not use a different point 1.12 feet closer to USLM

1285.

The Collinses’ brief repeatedly refers to “follow[ing] in the footsteps of the original

14



Fa
ul
kn
er

Ba
nf
ie
ld
,P

.C
84

20
Ai
rp
or
tB

ou
le
va
rd
,S

ui
te

10
1

Ju
ne

au
,A

la
sk
a
99

80
1-
69

24

surveyor” but fails to recognize that the original surveyor’s footsteps must be recorded for

a future surveyor to follow in them. As Mr. Bean testified, a recorded survey always takes

precedence over unrecorded surveying work. [Tr. 104-105] Mr. Bean did not record any of

the surveying that he did in the 1970s based on the rockwith the faint “X”’. [Tr. 228] In fact,

the only recorded survey Mr. Bean prepared on Colt Island, prior to the surveys involved in

this dispute, was the tidelands survey that used the rock engraved with “WCMC1 81755”

as the point ofbeginning. [Exc. 114-15] As the trial court noted: “I think the only explanation

thatmakes sense forwhy Mr. Bean did that is that, at least on some level, he recognized that

the WCMC rock is the right rock.” [Exc. 153]

The Collinses are also correct that a recorded and monumented mistake can be

controlling on future surveyors. Thatwas the situation in the “Four Corners” example given

in the Collinses’ brief. But the Collinses’ brief ignores the fact that Plat 75-11 is a “paper

plat” that did not establish any monuments. [Exc. 2, 80, 154] Because Mr. Bean’s mistake

was not recorded, it cannot be controlling on future surveyors. Future surveyors would have

no way to know that Mr. Bean had used the wrong rock in the 1970s (or that he had done

any surveying at all). They simply could not repeat his error.!°

'5 In fact, surveyor Randy Davis testified for the Halls as an expert witness and
described his own efforts to survey on Colt Island in 2008. He described finding “a
smattering of rebar, pins, form pins, 1-by-1 posts, 2-by-2 posts, nothing having a

surveyor cap on it. ... none of the markers, corners, wood, form pins, rebar were hitting
anywhere near close to, in this general vicinity, ofwhere I had computed the lot
comers.... It was apparent then that there was some sort ofmistake out there.” [Tr. 849-
50] He testified that he then stopped surveying and went back to his office to do further
research to try to understand the source of the problem but was not able to do so from
the documents of record. [Tr. 850-51]

15
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Finally, the Collinses’ brief incorrectly argues that the superior court’s holding

placed property lines “without regard to actual improvements.” But, in fact, the superior

court found it relevant that Mr. Bean’s survey found encroachment by the Halls’ buildings

and Mr. Johnson’s survey did not. [Exc. 161-62] The superior court found that this weighed

against finding a boundary by acquiescence to the lot lines inMr. Bean’s survey. [Exc. 161-

162] The superior court also considered the fact thatMr. Bean’s survey showed the lot lines

abutting the actual location ofTotem Pole Trail while Mr. Johnsons’ survey showed the lot

lines some distance away. [Exc. 164-65] The superior court did not find that this weighed in

favor of the Collinses’ position, however, stating:

[Totem Pole Trail] might have been built in the wrong place in the 1970s
whenMarionHobbs went through and improved it orwhen theWorrells went
through and logged it. And I think there are all kinds of potential problems
there. [Exc. 165]

So, although the court noted that there was likely a prescriptive easement established on the

actual location of Totem Pole Trail, the fact that Mr. Bean’s corners were located on the

edge of it did notmake itmore likely thatMr. Bean’s survey was accurate. [Exc. 165] There

was no other concrete evidence introduced at trial regarding the location of improvements

relative to Mr. Johnson’s lot lines and Mr. Bean’s lot lines.

The superior court did note thatMr. Johnson’s survey located the seaward boundary

of the lots on the beach and Mr. Bean’s survey located them halfway upa steep bluff. [Exc.

149] The superior court held that this weighed in favor ofMr. Johnson’s survey being more

accurate because Mr. Dahlquist’s field notes described the meander line as running along

the beach. [Exc. 149] So the superior court did considerphysical features on the islandwhen

16
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reaching its decision.

The superior court’s holding that Mr. Johnson used the correct “point ofbeginning”

was well-founded in the evidence presented at trial, and this court should not reverse it as

clearly erroneous.

V. Argument: The Superior Court Did Not Clearly Err in Holding That the
Elements ofBoundary By Acquiescence Were Not Met.

Having found that the Halls’ survey correctly located the lot lines according to Plat

75-11 and US Survey 1755, the court then considered whether any legal doctrine applied to

alter them. [Exc. 154-55] The court held that the evidence was insufficient to establish a

boundary by acquiescence in the location of the property boundaries thatMr. Bean surveyed

in 2012. [Exc. 162] That holding was not clear error, and this Court should affirm it.

The Collinses do not dispute the superior court’s legal rulings with regards to

boundary by acquiescence, specifically that it must be supported by clear and convincing

evidence that the property of adjoining landowners “(1)...is separated by some reasonably

marked boundary line; (2) [that they] mutually recognize and accept that boundary line; (3)

for seven years ormore.” [Exc. 155] The Collinses appeal only the court’s factual conclusion

that those elements were not met.

As can be seen from the extensive quotation in the background section above, the

superior court considered the trial evidence carefully and thoroughly before ruling that the

elements ofboundary by acquiescence had not been met. The Collinses’ briefdoes not state

any reason for this court to overturn that holding as clearly erroneous.

The Collinses cite Diehl v. Zanger, a Michigan case from 1878, in support of their

17
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argument, but the facts of that case are entirely distinguishable.!® The properties in that case

had been separated by a fence for twenty years before the property was re-surveyed and the

fence found to be several feet away from the property line.'” The court noted the undisputed

evidence at trial that “lots thirty-nine and forty... had for twenty years and upwards been

identified and defined in their position and extent upon the ground by buildings, fences and

harmonious occupancy...[that] were visible and apparent to everybody.”!® The court held

that the trial court erred in instructing the jury to find the property line according to the re-

survey.!? The court explained that the evidence, ifbelieved by the jury, was sufficient “to

find that the [lot line] had become fixed and established at the place marked by the fence.””

But there was no fence between the Halls’ and Collinses’ properties, or any such boundary

demarcation “visible and apparent to everybody.” So the cases are not comparable.

Judge Cooley’s concurrence in Diehl v. Zanger first discussed the importance of

following in the footsteps of the original surveyor and locating the “original monuments.””!

Of course, that is the principle that the Halls’ survey, and the superior court, honored by

locating and surveying from the original monument established in 1927. Judge Cooley

concluded: “The long and practical acquiescence ofthe parties concerned [to the location of

the fence]...should be regarded...as to be conclusive even if originally located

16 Diehl v. Zanger, 39 Mich. 601 (1878).
'7 Td. at 602-603.
18 Id.
'9 Td. at 603.
20 Id.
2! Id. at 605 (Cooley, J., concurring).

18
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erroneously.”

The superior court below held that it was no longer possible to ascertain where Mr.

Bean (or Mr. Lockwood) may have placed the stake between the Collinses’ and Halls’ lot

in the 1970s, nor to determine that the owners at that time acquiesced in a boundary at that

location. [Exc. 156-162] So this case is entirely distinguishable from Deihl v. Zanger and

this Court should affirm the superior court’s holding as not clearly erroneous.

VI. Argument: The Superior Court Did Not Clearly Err in Holding That the
Set-Back and Septic Covenants Had Been Abandoned.

The Collinses argued below that the Halls’ shop and outhouse fail to comply with a

twenty-foot setback requirement contained in the subdivision covenants for Colt Island, but

the superior court held that those covenants had been abandoned.”’ That holding was well-

supported by the record and this Court should affirm it as not clearly erroneous. There was

testimony at trial that various buildings on Colt Island are in violation ofthe twenty-foot set-

back and that several properties have or have had outhouses without complaint from other

property owners. [Tr. 349-50, 363, 402, 564, 559-62, 602-603, 688, 701-703] Furthermore,

there was testimony at trial that the Halls’ outhouse had been in place since the 1980s

without objection. [Tr. 422, 426, 481-82, 564, 580, 599-600] Finally, enforcement of these

two covenants was entrusted to a homeowners’ association that was never established. [Exc.

5, Tr. 438, 702]

22 Id. at 606 (Cooley, J., concurring).
23 The superior court did not address this issue in its decision on the record, but signed
Findings of Fact and Conclusions ofLaw addressing it. [Exc. 86-87, 91, 170-171]

19
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The covenant violations at issue in this case are entirely different from the covenant

violations byMr. Shumway in Shumway v. BettyBlackLiving Trust, on which the Collinses

rely.4 Mr. Shumway’s violations caused significant actual damages to other property

owners on Colt Island.2> Mr. Shumway did not appeal the damages award against him, and

the case came before this Court only on the question of execution of the judgment.”® So the

Shumway case does not dictate a different result in this case. This Court should affirm the

superior court’s holding that it would be inequitable to enforce the setback or sewage

covenants against the Halls under these circumstances.

Also, the superior court’s holding in favor of the Halls implicitly resolved the

Collinses’ trespass allegations. The Collinses alleged that the Halls trespassed on their

property by removing the Collinses’ personal property from the disputed area.?” [Exc. 18-

19, Tr. 493] The superior court resolved the trespass claims by ruling that the disputed area

is part of the Halls’ property.

24 Shumway v. Betty Black Living Trust, 321 P.3d 372 (Alaska 2014).
25 See id. at 374 (“[The Shumways] widened common-use trails, felled trees outside
their property, damaged the island’s communal spring, removed gravel from Black’s
property and state-owned tidelands, buried garbage and other debris on the beach, and
damaged trails by their recreational use of all-terrain vehicles.”)
26 Id. at 375.
27 At trial, Mr. Collins also recounted an anecdote of finding Mr. Hall looking under Mr.
Collins’ cabin for building materials. [Tr. 489-492] At the time the Collinses’ co-owned
the property with the Bartons, who were close friends of the Halls. [Tr. 534-35] Mr.
Hall clarified the incident explaining that he and Mr. Barton had identical shop keys and
a long-standing mutual agreement to borrow building tools and materials from one
another. [Tr. 565] The record is clear that the Collinses were not seeking damages for
that incident. [Tr. 489-492]

20
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VII. Argument: The Collinses Did Not Argue at Trial that the Halls’ Survey was
Technically Inadequate and So Cannot Do So On Appeal.

The Collinses argue for the first time on appeal that the Halls’ survey was a “replat”

that required review and approval by the Alaska Department ofNatural Resources. But the

Collinses did notmake this argument below, so cannotmake it for the first time on appeal.”®

In any case, as described above, the Halls’ survey is entirely consistent with Plat 75-11 and

therefore an appropriately-recorded “record of survey” not a “replat.””?

VIII. Argument: Chaos Already Existed on Colt Island, the Superior Court’s
Decision Did Not Create It.

This is the fourth time that this Court has been called upon to hear a dispute involving

tiny Colt Island.*? The Collinses askedMr. Bean to survey their lot in 2009 due to property

boundary disputes withMr. Shumway. [Tr. 226, 323] There was also testimony regarding a

property boundary dispute between two landowners to the south of the Collinses’ property,

one ofwhom testified for the Halls and the other ofwhom testified for the Collinses. [Tr.

399, 699-701] Various witnesses testified to different understandings of the location oftheir

seaward lot lines, even though they are all along the same meander line. [Tr. 38, 339, 379,

539-540]

One of the Halls’ surveyor expert witnesses testified that he went out to Colt Island

28 See Hurst v. Victoria Park Subdivision Addition No. 1 Homeowners’ Ass’n, 59 P.3d
275, 279 (Alaska 2002).
29 See AS 34.65.030.
30 See Shumway v. Betty Black Living Trust, 321 P.3d 372 (Alaska 2014); W.A.W. Inc. v.
Black, Not Reported in P.2d, 1994 WL 16457089 (Alaska 1994); Lockwood v. Black,
Not Reported in P.2d, 1994 WL 16457088 (Alaska 1994).
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in 2008 to survey a nearby property. He testified that he found:

a smattering of rebar, pins, form pins, 1-by-1 posts, 2-by-2 posts, nothing
having a surveyor cap on it...none of the markers, corners, wood, form pins,
rebar were hitting anywhere near close to, in this general vicinity, ofwhere I
had computed the lot corners....I toldmy clients... “Something is going awry
here. [Tr. 850-51]

The superior court found that none of Mr. Bean’s surveying on Colt Island was

reliable, and the court was not at all convinced that the corners Mr. Bean set in 2012 would

line up with the stakes he set in the 1970s. [Exc. 159-60] Mr. Bean’s re-survey of the

Collinses’ property, supposed to correct errors in the original survey, contained new and

inexplicable errors. [Exc. 160] And Mr. Bean’s 2004 tidelands survey used the rock

engraved with “WCMC1 S1755” as the point of beginning, not the faint “X” rock that he

later used for the Collinses’ survey. [Exc. 114-115]

The Collinses would have this Court believe that property boundaries were all settled

on Colt Island, and neighbor relations copacetic, until the Halls’ survey suddenly threw

everything into disarray. But that is just not supported by the evidence. Colt Island has been

plagued by lawsuits and property disputes for decades.>!

The superior court’s holding only addresses one property line. [Exc. 146-147] It is

true that the court determinedwhich rock is the correct point ofbeginning for Plat 75-11 and

31 One witness called by the Collinses testified that this trial was her second time
testifying before the superior court regarding Colt Island. At the conclusion of her direct
examination, when asked if there was anything else she’d like to tell the court, she said:
“Just that I am really sick of coming to court over Colt Island when it’s meant to be a

place to go relax, enjoy your friends and your family, and have a good time.... That’s
howI feel at this point about Colt Island.” [Tr. 329]

22
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US Survey 1755, and future surveyors will likely follow that ruling. But each property

owner will still have to sort out their own lot lines. Some property owners may be able to

establish property boundaries by acquiescence, or adverse possession, in which case the

location ofWitness Corner to Meander Corner 1 is irrelevant to them. For other property

owners, like the owners of the commercial tract that was the subject ofMr. Bean’s 2004

tidelands survey, the superior court’s ruling actually confirms that their tract was correctly

surveyed. And, as the superior court noted, there is likely a prescriptive easement over the

actual location of Totem Pole Trail. But other problems, such as the drafting error in Plat

75-11 that places 957 feet of lots along a 947-foot meander line, remains to be resolved.*”

So the picture that the Collinses paint of settled property lines suddenly shifted by an

officious court is inaccurate. The superior court’s decision resolved one problem out of a

host ofproblems that already existed on Colt Island.

IX. Conclusion

This Court should affirm the superior court’s holdings in their entirety. The Collinses

do not appeal the superior court’s legal rulings, and the superior court’s factual findings are

not clearly erroneous.

32 As the superior court noted: “[Plat 75-11] had a 10-foot discrepancy in the
measurements of the lots, which would have to be accounted for somewhere in those
lots. Somebody would have to lose 10 feet of their property because you can’t fit all the
lots into the space available on the island because the numbers don’t add up.” [Exc.
159-60]
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‘was taken at A.point, in latitade 56°15 Re wanasand longituts :
be. , SAAT, ubioh bears

8.42°28"157H- 57948
chs.Gist. fron

:“the ‘true poant, forCar.Ho2,2.6, ,this survey.In. using this,”
_‘Baimuth, proper pliosancenasbeen,

nado ‘forconvergency ‘of:
foe:

mapigions owing
to aisferenes.

of. sosting of. tho tvo pose.
<u a, whe selentiric, data of tne opgervation ‘to.etven porous

;
Hoan tins of obscrvation,Ah.ASn.P.u:April 14,1920.

: LsteQhae : Alt.17°OS' ttirn to left to xark Bash; e * weezer" * Ff 8, "25"20
Srao * 2.69 159358 9 BO. 26°53"4th. . Onn. i] ‘a

. .
“ ” seins ° * | ". . a 35°20" e

4
- Solution by tho fornulas..

.:* SogegPZS equalom /ainiSs x ain(js-codecl.
.

° 8 eaaitex 3 colat.

visre S equals codecl.¢ colat.+ coalt.
Solution of First Observation.

°

olate: 51°4 00" aco.l0= ain Oc«
° =

‘
: coal. EE25800" acest ein 9.0 2

codecs:
80°

2%
soo .2eg sin 9.999761

whe wisees ain 42: eH.

-19g Cosh = .

tAa 49°41°30°
. .

°

astnuth froa_
ths North.

.

1 course .
: angle between sun bnd shark.

- i Peter.be waric Jet-obagrvation-
3-berea cave.

Qrine42
"é ana :

‘ : 45;°0Q°C.
°

° . a ° . Src. a
: oO 86 50tF Oden:

“ s ” "@ Sthe
Tt gas. 5.50"S5"00"d. sourse py sean of four

opservetilons.

oo

paded aap

pooh fate e st

108

:etl
i ete Segite” ys PAPA. oon

vat
re SRS,

fee th

eadae.was:not possibile to obtain an opeervation tor,ezinuthi oe aoei rromain
the execution of tals survey, I.therefore deflect |: aoe neh

‘angles fron’the peridian.obteined by J.Pronk.tarnsr,U.S. :on ut

‘~ieadastral Bnginear,ta caking.1.8.survoy Ho.1285,0nd whtod!

Owing.te % weather condi
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«6" 239 aajustuents of thse transit exanined ani: verified. bie

, Survey commenced Aprs2 24,1927 and executed withBeta"ie
“transit #0.9502,the horizontal plates: ofwhieli read py

.!:
| douple opposite

Vernicrs:to single minutes of ato,which
"$49 also the enst ‘cout ou the vernterof tnd vertical

us Girele. . . SPD
|

Aa

Chains.

' Sho transit tas ceen ‘aparoved Dy ttis Asaiatant
8

toe Surveys for Alaska April 15,1925 ¢ : iei
:fore commencing the

survey and raintainsd inadjustnent
if

: Skroughout progress of field worke "55... -

“iy‘Neasurensnts made with a five chain steel: tapo,first [
chain graduated to single links;sremaining four chains: te

* graduated every ten links. Tape teated by: comparison wath
* & 100 ft.steel standard and found correct... J
‘Slope angles deternins? by transit readings ant’ pease
*
urements reduced to horizontal €istances. : at ’

(“£12 lines of the aurvey deflected fron the truezneridten! -

Geterninedas hereinbefore shown,and
carried ty fore and!

. backsights. The latituie and lmgituie obtained by
exalt

_ utation fron ante obtains fram the field notes of ves.
'
.

_ Survey 110-1285. a . a
* .. * oe @¢ e a

;

mean high tide of stachans Passage ,which
point is attuated

“on ths prominent point
forning tho. northwest corner of —

Colt Ielami;in latitute 58°15'28"s. sand ionsituie 234°A3""-
12%. fron which . ;

U.S. L.H.0-1265,lerelnafter desertbed,baars S.31°IS "Boy ii“ we :
57.87 chs-dist. °

‘. . . e

* ‘ Seue poirtt for Cor.i0.1,%.0. ,Sur-1285; beroiasf ter eescr~
: ibed bears S.42°18'35"C- soteth ohs.aist. 5
‘ As the above trus point for nenndex corner falls at an

Pameeee "sete pines” Gi “GordesI “Gdtawrtsh w-aktness -corner
a%

|

‘ @ polut vhich bears $.36°22'E. ,0-21 chs-dist.,from ths :

: true carner polint,as follous:. —

i.
i On the sharply sloping face of 2 bedrock ledge, showing |

At. *

tes

I begin at the true for CoreHo.l 2,0n Lins of
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® ayes te ng o's oe « otew ayes ?.

pee ow yos2°atin.. AeI2Ohta wiaer IFi ee .}5:8065°S6'R. 4206-7" we} :
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4

“ut.17°O3 "ze 5.06 ° ee i
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”

Sf end rock
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S27 8.32°34'd. 5.56 "
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"4a in 47°07" 9,8

dog
gingiT*oT”

5Bee

Mmbersheavy spruce-and homlosk. yee fe be as
' Uncergrouthsberry bushes. anil buck brush. Sanne : ;

e* _eer.lhlUmeTOG ear Oe

PIS 10 U.8.G.i.Wo.1285. oe
‘Ouing ‘to the location nonument.dbeling situated on‘tho op"
‘posite side of che tide-rmter channel,it. is. iuprecticabis
to noke.the tte by neasurement on a direct line.2 there-
fore uske the tin fron trus point

TorCore¥o.1,Hs0. ,to ths
. Yoeation sonuent,as.follows;ty triangulation:- avy) tms
Proa tha true point for Core%0e1,%.C.,8 Slog. sét at ‘the’.
location nonunent, bears 8.31°13'T. To.o3tain &

base ins,
. 2 ceasure a traverse line as follows; fron“Cor-Ho.1,¥£eCs

&.13°32S. 5.92 chs. Mott
$.24°25's. 14.36 * cee
8.32°%4'S. 5.56 ° - oo! -
3.12°29'g. 4.12 ° rer

. . 8-29°27"'s. 10.16, ° .

S.71°2T'E. 6.92 ° to 2 point fod whieh the flag
set 2t the lecation sonwument,dvears 3.78°20'S. .

Conputins the above traverse,cives fon. the "base line S.

30°26'SE"S. Aho TIS chs dist. fronCor.%6.1,1.C. Ths angle
subtended at tke location monunent is 47°07’. All angles
checked bv: ceflsction and regesits
log bao’(ys #ji.65125 “te
‘log sinTest ;

imeapetore the eourse and distance
‘fron. true point for CoreHoel Ce,
to U.8-LeS%0.1285,168 8.32°23 "Tos8 chs .dist.The- monument is a Graniteboulzer in plac
‘7.8 o 14x12x6 ft.above bench,ukd as. reported.

_ ow, MB TO‘esate Waun.12b5. on . |

- Pron Un8.L.2.1:0.1285, the courass: and eistance, dy direct
bengurenent

to true point for Corsii0.2,1.C.0fSure. 128
its We5L°O2*Go 11-15 Chaeciste

. . ”

‘'Pherefore z ae8 tis
tron point Lor Coreiio.iz.¢. »0f Sure
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meh 7

'
& log cabin,10x24 ft.,lone side bears HEand Sh. ,the Be

|

FollowsstronPre He Asts0 Sur 5755.‘5t87chest.U.Beleite001285.28
na'8 Says. -

asec on
avove traverse ,zives for tha’ Course and

° SES
sii Atstance,to,9 Conr.3i03,2.¢.8ur-1285,a5 S.Aatie “igh. .57-28Be ees

| eha-tatness corer to
Cor.3,206. ,Sur-1285 beers Fost,0.4% iiwas

» Chaediat. fron the trua nosnder
corner point and 1s an me

4iron peated india. »shouing 15. ina.sbove grown, firaty
Poor:

ck set and"marked as
» described

in the officis2 tecorés.
* a .sere, eo

ineroverente.

}
3

°« fae : ones we =oy
“s Tha ingrovenoents: Gra, tied to

the ondof the thie pean ,
|

ao der. course ,and consist of:
"

otA‘log cabin, 14224 ft. ,lons aide. bears absut the,'
We.sorner of which bears, Zast 5019 chs.-dist.

’ gorner of which petra 3.15°30'S. ,3.75- chadist.
:

' & log cabin,lOxl2 ft.,lon; side beara “E.and Su.,the we °

corner of which bears $.7°00'S.,4.33 cks.ciste .

' & pole shed,8x16 ft.,long side bears about Y.dnd Ze ,the
: BBecorner of vhich bears S.1°00"N.03-89 chs.ist.
Shere are.about three acres cultivated laz2,12 |irreguiar

: areas around and near the bulldings ,zhich are: situated
dae natural clearing,duilt up vy ‘gave section, tke inden-
" tation of the shore line in front of the bulla.ngs,lnving
Qt some tine in the past,extenced further inlind. .

, TheretS about five chains of pole and sknke fence.
-

:
General Descriotion.

‘The land embraced elthin.thic survey contains ths whole

,of Colt Isinnd,situated in Stephens Passarce,en erm of the

"| Pacific Ocean,and lying just north of Horse Island.

"whe dgland is fractically*soverca with spruce and kanlocx
. tanber,and a dense undergrovth of berry bushes, buck brush

t ‘ang aléer-Zhe soll ¢onsistsa of sandy ilodn,dlack nuck,over@
t

. iaid ulth lear molé,and in sons places with noss.Thera .

112 001086
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December 17, 2015 R&M No. (2343.01-.02)

Baxter Bruce & Sullivan
P.O. Box 32819
Juneau, AK 99803
Attn: Daniel G. Bruce

Faulkner Banfield, P.C.
8420 Airport Boulevard, Ste 101
Juneau, AK 99801-6924
Attn: Lael Harrison

RE: Collins v. Hall 1JU-14-00771 Cl

Boundary Conflict Assessment

Dear Mr. Bruce/ Ms. Harrison:

The following is my report and conclusions regarding the boundary conflict in the above
referenced Collins v. Hall case. | have reviewed the materials that you have provided to me

along with other publically available on-line information. No field survey was performed as a

part of this review.

Introduction
The subject of this report is a boundary conflict between two recreational lots on Colt tsland as
monumented by two separate surveys. The parcels in question are Lots 14 and 15 of the Colt
Island Recreational Development’, a subdivision of U. S. Survey No. 1755. A plat for Lot 15
was prepared by R&M Engineering, Inc.? in 2012 for owner D & M Hall Community Property
Trust (Hall Plat). A plat for Lot 14 was prepared by J.W. Bean, Inc.? in 2014 for Gwner Ray &
Caro! Collins (Collins Plat).

The two surveys differ in their location of the common boundary between Lots 14 & 15 by

approximately 15-feet. The conflicting interpretation of the boundary location suggests that
certain improvements on Lot 15 may encroach onto Lot 14.

Location
Colt Island is defined by U.S. Survey No. 1755 located within Section 35 of Township 41 South,
Range 65 East, Copper River Meridian‘, Colt Island lies between Admiralty Island and Douglas
Island along Stephens Passage and is approximately 10.5 air miles southwest of Juneau.

' Colt island Recreational Development, U.S.S. 1755 filed as Plat 75-11 on July 16, 1975, Juneau Recording
District. Platted by J, W. Bean, PLS for H. H. Lockwood & Associates.
? Record of Survey of Lot 15, Area 1, Colt Island Recreational Development, U.S. Survey 1755, filed as Plat
2012-32 on 12/7/12, Juneau Recording District by R&M Engineering, Inc., 6205 Glacier Highway, Juneau,
Alaska 99801 — Surveyor: Mark A. Johnson, L.S.
} Record of Survey Lot 14, Area 1, Colt Island Alaska Recreational Development, U.S. Survey No. 1755, filed
as plat 2014-46 on October 8, 2014, Juneau Recording District by J.W. Bean, Inc., 1070 Arctic Circle,
Juneau, Alaska 99801
“ See USGS Quadrangle Juneau B-3, AK 1996
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Callins v. Hall Repart
12/17/15
Page 2

Survey Chronology

1. U.S. Survey No. 1285: This survey was performed in 1922 to define the homestead claim ofW. D. Baney on
Admiralty Island. U.S. Location Monument (USLM) No. 1285, established for this survey, would provide the
basis of geographic location (latitude and longitude) and basis of bearings for the subsequent U.S. Survey
No. 1755 on Colt Island.

2. U.S. Survey No. 1755: This survey was performed in 1927° in order to define the boundaries and meanders
of the homestead claim of Albert Forsythe. The survey consisted of a 115 acre island property with cabin
and shed improvements. What is unique about a small island survey of this type is that the General Land

_ Office (GLO) surveyors only established a single monument on the island. This monument along witha tie to
USLM No. 1285 on Admiralty island provided a geographic location and orientation to true north for the Colt
Island survey. Often, U.S. Surveys would have established multiple monuments that could be used to
preserve the survey location should some of the monuments be lost to human activity or other natural
events. In the case of U.S. Survey No. 1755, the preservation and identification of the original survey control
monuments is critical to ensure an accurate boundary retracement at a later date.

The single monument established for U.S.S. 1755 was a Witness Corner Meander Corner (WCMC) and is not
located on the boundary of the survey. The purpose of a WCMC is to “evidence” the true corner with a
monument that is established upon secure ground as the Meander Corner itself would be liabte to
destruction. From Meander Corner No. 1, a series of 22 lines were run clockwise from MC-1 by bearing and
distance to define the meanders of Colt Island. Meander lines are run not as boundaries of the tract but for
the

purpose
of defining the sinuosities of the mean high tide line and as a means of ascertaining the quantity

of land. °

The field notes for U.S.S. 1755 make the following statement regarding theMC and WCMC: “As the above
true pointformeander cornerfalls at an unsafe place for corner, | establish a witness corner at a point which
bears $.38°22’E., 0.21 chs. dist., from the true corner point, as follows: On the sharply sloping face of a
bedrock ledge, showing 2 ft. x3 ¥ ft. above ground andfacing northwest, |mark with cross (+) and with
letters: WCMC1 $1755, for witness corner to Cor. No. 1 andM.C. of this survey,...”

The field notes then describe the survey of the meanders: “Thence from the true meander corner point. With
meanders ofColt island. Along line ofmean high tide, over stony, sandy, and rocky beach.”

3. Plat 75-11 Colt Island Recreational Development (U.S.S. No. 1755): A subdivision of this nature is referred to
as a “paper plat’. There is no indication on the plat that a survey was performed on the ground or that the
corners of the lots were monumented. This provides for a relatively inexpensive way to subdivide land and
move directly into parcel sales but it merely transfers the cost and potential for conflicts to future owners,
In order to limit the adverse effects caused by a “paper plat”, Alaska statutes provide the authority for local

* Colt Island was surveyed between April 22 and 23, 1927. The plat of U.S. Survey No. 1755 was approved on October 17, 1928.
§
Surveys executed by.the Department of the Interior are performed according to the most recentmanual of instructions published

prior to the survey. Definitions and references relating to U.S.S. 1755 are paraphrased from the Advance Sheets of Chapters | to VI,
inclusive, of a revision of the Manual of Instructions for the Survey of the Public Lands of the United States, dated 1919.
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Collins v. Hall Report
12/9/15
Page 3

government to control the process by implementing a platting authority.’

At the time the Colt Island plat was prepared, there was no local or state government authority setting
specific standards for platting, monumentation or access. The City and Borough of Juneau was unified in
1970, prior to the Colt Island platting, however, the local government boundaries almost appear to have
been drawn to specifically exclude the Mansfield Peninsula of Admiralty Island as well as Colt Island and
Horse Island directly to the south. (See Figure 1)

Figure 1 - City & Borough of Juneau Boundaries

” See A.S. 29.40.010 Planning, Platting, and Land Use Regulation and A.S. 29.40.070 Platting Regulation.

N \/ innovating TodayforAlaska’s Tomorrow
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Collins v. Hall Report
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To address the platting issues arising where no local government platting authority existed, in 1998, the
Department of Natural Resources (DNR) was established as the platting authority for the Unorganized Borough’,
Regulations implementing ONR’s new authority were not issued until late 2001", While further subdivisions of
Colt Island property would be subject to DNR platting jurisdiction after that point, the initial subdivision of the

- Colt tsland lots without monumentation was not prohibited by law. We often find older subdivisions prepared <

prior to the establishment of a platting authority that have been surveyed, platted and monumented. Although
not legally required at the timc, monumentation of these subdivisions may be the result of the surveyor’s
minimum standards or the desire of the subdivision developer.

As no field survey was performed as a part of the Plat 75-11, the exterior boundary of the tract being subdivided
was adopted from the original bearings and dimensions as published in U.S. Survey No. 1755. The Collins & Hall
properties are Lots 14 and 15 respectivelywithin “Area 1” of Plat 75-11. The westerly boundaries of the lots
adjoin the second leg of the U.S.S. 1755 meanders from MC-1 running in a counterclockwise direction.

Figure 2 - Plat 7S-11 Excerpt

® AS. 40.15 Article 4 Platting in Areas Outside Certain Municipalities, effective August 18, 1998
931 AAC 53, Article 5. Platting Authority In the Unorganized Borough, effective October 2001.
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Many of the dimensions onthe digital copy of Plat 75-11 that can be downloaded from the Recorder’s Office
website are illegible as a result of either a poor quality original or poor quality scan. Regardless, | was able
to mathematically reproduce and validate the plat dimensions within most of Areas 1 & 2 as a check of
whether the boundary conflictmight be a result of an error in the original plat.

4. Plat 2004-10: Alaska Tidelands Survey No. 1680.”° This plat was prepared by J.W. Bean under DNR survey
instructions. The purpose of the plat was to define a State tidelands lease area adjoining Tract D of the Colt
Island Subdivision (Plat 75-11). This plat’s relevance is related to the fact that its Basis of Bearing is the same
one used for the surveys in conflict. It will be discussed later in this report.

5. 2008 Davis Survey: Included in the materials transmitted by Gabrielle Keizer (Baxter Bruce & Sultivan) on
November 19, 2015 was an undated review of the “Hall” and “Collins” plats performed by Randal V. Davis,
PLS for the Halls. Davis performed no field survey as a part of this review, however, his review attachments
included data, calculations and photos from a survey he had been hired to perform for an unnamed Colt
island lot owner on August 6, 2008. I contacted Mr. Davis on November 11, 2015 to see if he had additional
information relating to existing monumentation of the Colt Island lots. He stated that he had started a

survey and upon finding conflicts between existing lot corners and the record dimensions for Plat 75-11, he
determined that the resolution was beyond the scope of a single lot survey. He said that as he was unable
to resolve the conflicts, he set no lot corners and filed no plats.

6. Plat 2012-32: The “Hall” plat was previously referenced in footnote 2. The plat focates Lot 15 using the
record dimensions and basis of bearing reflected on Plat 75-11, Colt Island Subdivision. Highlights in Figure
3 graphically indicate that four existing secondary monuments were found, (3650-S J.W. Bean) and that they
represent lot lines for Lot 15 that are estimated to be 17-feet to the north of and 18-feet to the east of the
“Hall” plat survey. The highlights also indicate that if the found Bean monuments are correct, that the Hall’s
outhouse and shop building extend approximately 1 to 2 feet respectively into the Collins’ Lot 14.

© Filed as Plat 2004-10 on March 12, 2004, Juneau Recording District

XM
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Collins v. Hall Report
12/9/15
Page 6

Figure 3 - Plat 2012-32 Excerpt

7. Plat 2014-46: The “Collins” plat was previously referenced in footnote 3. On the face of the plat, it also
appears to locate Lot 14 using the record dimensions and basis of bearing reflected on Plat 75-11, Colt Island
Subdivision. The plat graphically indicates that existing secondary monuments to the north, south and east
of Lots 14 and 15 were recovered. The plat provides a topographic survey of improvements and contour
elevations within Lot 14. Two structures noted as “shed” and apparently representing the Hall’s outhouse
and shop are shown as encroaching onto the Collins’ lot by 1.1 and 1.7 feet respectively. No ties or graphic
representations are made to the monuments set by R&M Engineering, Inc. as a part of the “Hall” plat in
2012.

An inspection of the contour lines indicates that southwest corner is located about a third of the way up the
bluff near the 25-foot elevation. The mid-psint of the west boundary is about half of the way up the bluff
near the 28-foot elevation and the northwest corner is in the vicinity of the top of the bluff near the 30-foot
elevation. This is important because according to the Colt Island subdivision (Plat 75-11), the west boundary
of the lot was designed to coincide with a record meander line for U.S. Survey No. 1755. The record
meander line as stated in the preceding discussion for the plat for U.S.S. 1755 was to be “Along line ofmean

high tide, over stony, sandy, and rocky beach.” Assuming that the bluff has not significantly eroded since the
original 1927 survey, this suggests that the “Collins” plat depicts a location for Lot 14 that is further to the

W innovating TodayforAlaska’s Tomorrow
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east than was intended. This discrepancy was also noted in the Randal Davis review.

Figure 4 - Plat 2014-46 Excerpt
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Collins v. Hall Report
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8. Land Survey Monument Record 2015-005094"": Establishment ofMC-1, U.S.S. 1755. Aland survey
monument record” is not a plat but documents the establishment or restoration of an important
monument. The purpose of this monument record was to establish a 3-inch BC (Brass Cap) concreted into
rock for the position ofMC-1 of U.S. Survey No. 1755. The document identifies the corner position as being
an MC (Meander Corner) for the “Colt Island Alaska” subdivision and includes photographs of the
monument and accessories that were set. The sketch included in the monument records indicates that MC-
1 was established at the record bearing and distance according to U.S.S. No. 1755 from an “X on rock found
on rock face”. The “X on rock” was implied to be but not identified as the record WCMC-1 for U.S.S. No.
1755. A photoofthe “rock face” attached to the document intended to show the “X” is of poor quality and
no markings can be discerned.

Figure 5 -Monument Record Sketch

1. This monument record was recorded as document 2015-005094-0 on September 30, 2015, Juneau Recording District by J.W. Bean
based on field work performed on 8/17/15.2 AS. 34.65.040 Records ofmonument.

dA
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Collins v. Hall Report
12/9/15
Page 9

9. Plat 2015-37": This Record of Survey is an amendment to the “Collins” plat. (2014-46). The size, shape and
location of Lot 14 along with the topography and location of improvements in the vicinity of Lot 14 appears
to be unchanged from the original “Collins” plat. What has changed are the Basis of Bearing and basis of
location references to MC-1 of U.S.S. 1755.

Figure 6 - Plat 2015-37 Excerpt

3 plat 2015-37 fited on September 30, 2015, Juneau Recording District by J.W. Bean, PLS.

W Innovating TodayforAlaska’s Tomorrow
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Figure 6 represents the modifications made to the “Collins” plat (2014-46) by the amended plat 2015-37. The
red boxes note the text as shown on the original plat and the highlighted items indicate the amended revisions.

a. MC-1 and WCMC-1 are no longer referenced to the original U.S.S. 1755. They are referenced to the
subsequent Colt {sland subdivision plat 75-11. It is presumed that they are intended to represent the
same points.

The record tie betweenWCMC-1 and MC-1 for U.S.S, No. 1755 is $38°22E, 13.86 feet. The tie is shown
correctly on the initial “Collins” plat (2014-46) but the bearing is labeled incorrectly on the amended plat
as N38°22’E. This may be a labeling error as the WCMC symbol is shown in the correct quadrant with
respect to MC on the amended plat. It is interesting that the sketch for the precedingMonument
Record, although crude, also suggests that the WCMC is to the northeast of the MC while being labeled
with the correct $38°22’E bearing.

The Basis of Bearing for Plat 2015-37, is now shown as the approximate record bearing of $31°13’04’"W
(Record for U.S.S. 1755 is $31°13’W) between MC-1 and USLM 1285. Both the initial “Collins” plat and
the “Hall” plat show a computed Basis of Bearing between WCMC-1 and USLM 1285 because those were
the only two physically existingmonuments.

The distance on the Basis of Bearing shown on the initial “Collins” plat compared to the amended
“Collins” plat differs by 4.82 feet because the initial plat used a computed basis of bearing between
WCMC-1 and USLM 1285 while the amended plat used a basis of bearing between MC-1 and USLM
1285. The amended “Collins” plat does not provide the record distance along the basis of bearing.

The two ties commencing from MC-1 to the northwest corner of Lot 14 (common with the southwest
corner of Lot 15) as shown on the original “Collins” plat (2014-46) were $13°32'005”E, 390.72 feet; then
$24°25'00"E, 463.51 feet. They have been revised on the amended “Collins” plat (2015-37) to
N12°39'0S"W, 378.19 feet; then N24°30'41°W, 466.78 feet.

Survey Analysis

1. Definitions:

c.

“(2) ‘monument’ meansa fixed physical object marking a point on the surface of the earth used to
commence or control a survey or to establish a lot corner;”**

“(3) ‘plat’ means a map or delineated representation of a tract or parce! of land showing the subdivision
of land into lots, blocks, streets, or other divisions,”

“(5) “subdivision” (A) means the division of a tract or parcel of land into two or more lots by the
landowner or by the creation of public access, excluding common carrier and public utility access;”

4 See A.S. 40.15 Subdivisions and Dedications, Sec. 40.15.900 Definitions for the meaning of “monument”, “plat” and “subdivision”.

A
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d. Legally Sufficient Description: “A valid deed must designate the land intended to be conveyed with
reasonable certainty....a description is sufficient if it contains information permitting identification of the
property to the exclusion of all others.”

e. Point of Beginning (POB): For a survey or description of a parcel of land to be reproducible, the parcel
location must begin at a readily identifiable, known point. The Point of Beginning (POB) should be a

point on the boundary of the parcel being described and preferably consist of an existing natural or
manmade monument.

f. Point of Commencement (POC): In the absence of an existing monument located on the boundary of the
parcel being described, the description may start at an existing natural or manmade monument referred
to as the “Point of Commencement”. The description or survey will then proceed by courses of
directions and distances to the “Point of Beginning’.

g. Basis of Bearing (BOB): The orientation of angular relationships of lines in a description or on a map.
For a survey or description of a parcel of land to be reproducible, the direction of lines must be related
to a known basis such as magnetic north, true north or a line between two fixed monuments. Generally,
the “basis of bearing” will be clearly stated on the plat or description that created the parcel or can be
derived from associated data.

2. Basis of Location for Lots 14 & 15, Area 1, Colt Island Subdivision

The 1928 plat of U.S.S. No. 1755 indicates that a single monument was established to control the location of the
survey. To ensure permanency, the surveyor selected the face of a bedrock ledge, a natural monument for the
location of the Witness Corner to Meander Corner No. 1 (WCMC-1). To ensure that the monument would be

identifiable among a beach full of similar rock faces, the surveyor chiseled out a “cross” and the fetters “WC
MC1 $1755”.

There is no evidence on the face of the Colt Island subdivision plat that any field survey was performed or the
lots monumented. The exterior boundaries of the subdivision are based on the record meanders of U.S.S. No.
1755. Although MC-1 and the monumented WCMC-1 for U.S.S. No. 1755 are not labeled on the subdivision plat,
it is clear that WCMC-1 would be the sole basis of control on Colt island from which the subdivision lots could be

located.

The title for Lot 14 vests in Ray and Carol Collins through a quitclaim deed issued by the Internal Revenue
Service in 1990*°. The title for Lot 15 vests in David W. and Margaret R. Hall, Trustees of the D &M Hall

Community Property Trust through a warranty deed issued in 20051” The property description in each deed is

similar in that they refer to either Lot 14 or 15, Area 1, Colt Island Recreational Development, according to Plat

75-11, U.S. Survey No.1755, Juneau Recording District, First Judicial District. A description by lot and block alone
is insufficient to locate the property without reference to the plat that initially created the lot. The reference to

5 Shilts v. Young, 567 P.2d 769, Alaska — July 22, 1977
16 Quitclaim Deed recorded in Book 331, Page 671, June 1, 1990, Juneau Recording District.”
StatutoryWarranty Deed recorded as document 2005-001967-0, March 14, 2005, Juneau Recording District.

W Innovating TodayforAlaska’s Tomorrow
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the plat essentially makes it a part of the deed.”

The “Hall” plat (2012-32) used the record tie according to U.S.S. No. 1755 from WCMC-1 to establish a
computed position for MC-1. From MC-1, the “Point of Commencement”, the surveyor locates the northwest
corner of Lot 15, the “Point of Beginning” by running the record courses along the exterior subdivision
boundary. The plat identifiesWCMC-1 as an “X in stone”. With only one physical monument (WCMC-1)
controlling the subdivision, there is really no alternative initial procedure. Uponmonumenting the corners of
Lot 15, the “Hall” plat identifies existing lot corners that conflict with those being set.

The initial “Collins” plat appears to use an identical process to locate Lot 14. The plat identifiesWCMC-1 as an
“Xon rock”. The position of MC-1 (POC) is computed based on the record tie according to U.S.S. No. 1755 and
the record courses along the exterior subdivision boundary are run to the northwest corner of Lot 14, the “Point
of Beginning”. The “Hail” plat monuments are not identified, however, the monuments for Lot 14 as well as
those for several adjoining lots are noted in the legend as “Secondarymonument recovered this survey, rebar &
cap, JW Bean”. This implies that the monuments had been set by Bean at a previous time and not as a part of
the 2014 “Collins” plat. The question at this point is if both surveys used the same basis of location, basis of
bearings and the record courses according to the Colt Island subdivision plat, how could the boundaries
significantly disagree?

The next two items, the amended “Collins” plat (2015-37) and the Monument Record are reviewed together.
Generally, if the establishment of a monument is documented in a Record of Survey, it is not necessary to also
file a Monument Record. However, both are recorded on the same date and the Monument record provides
information that is not evident on the amended plat such as the reference accessories to the monumented MC-
1 and the photograph ofWCMC-1. There is no explanation on the plat regardingwhy courses from the newly
monumented MC-1 (POC) to the northwest corner of Lot 14 (POB) now vary so significantly from the record
subdivision courses as noted on the “Hall” plat and the initial “Collins” plat.

There are several reasons why the “Hall” and “Collins” plats could be in conflict. They include errors in

measurement, errors in computation, a misidentification of the “Point of Commencement” or an error in the
“Basis of Bearings” that will be discussed in the following section. Evaluation oferrors in measurement and
computation would require an independent survey and so are beyond the scope of this assignment. There also
would be insufficient data to evaluate a misidentification of the “POC” orWCMC-1 without the review report
submitted by Randal Davis, PLS. Davis provides two photographs from his incomplete 2008 survey.

In figure 7, Davis fills the chisel markings on the bedrock with yellow lumber crayon to make theWCMC-1
markings readily visible. Because the Recorder's office scan of Bean’sWCMC-1 photo for Land Survey
Monument Record 2015-005094 was of such poor quality, it is impossible to determine at this point whether it
was the same “X in rock” that is shown in the Davis photos.

#8 Estate of Smith v. Spinelli, 216 P.3d 524, Alaska — September 18, 2009 ~ “Footnote 12: ‘See 26AC.J.S. Deeds § 226 (2001)(A map,
plat, plan, or survey, by virtue of apt reference thereto in a deed, may be treated as part of, and may be construed with, the deed in

determining the property conveyed.’)”
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Figure 7 - WCMC-1 from Davis Report

3. Basis of Bearings:

To ensure that a survey is reproducible and meet the cited Shilts v. Young requirement that the property be

identifiable to the exclusion of all others, the survey must not only commence from a known point, but

orientation of directions or “Basis of Bearing” (BOB) must also be known. Generally, a single known point, which
is all we have on Colt Island would be insufficient to establish a BOB. A single point might be reasonable if the

basis of bearings is referenced to magnetic bearings, astronomical observations or Global Positioning System

satellites, but at the time of the original 1927 survey of U.S.S. 1755, these were not options. Establishing true

north by solar observations was the common method to orient the directions of a U.S. Survey at the time,

however, the field notes for U.S.S. 1755 state: “Owing to continued cloudy and inclement weather conditions it

was not possible to obtain an observation for azimuth during the execution of this survey. | therefore deflect

angles from the meridian obtained by J. Frank Warner, U.S. Cadastral Engineer, in making U.S. Survey No.

1285...” U.S. Survey No. 1285 was surveyed in 1920 and included the establishment of a U.S. Land Monument

(USLM) on the easterly boundary along the shore of Admiralty Island. The USLM 1285 and the position for MC-1

of U.S. Survey No. 1755 are intervisible and to establish a geographic position for MC-1, it would be necessary to

measure the distance between the USLM and MC-1. Having no electronic means at the time to measure the

distance directly, the U.S.S. 1755 surveyor computed the distance and bearing between the two positions by

triangulation.

Figure 8 is a graphic from the Davis report that compares the basis of bearing for each plat reviewed as a part of
this report. Note that while the amended “Collins” plat uses the record basis of bearing between MC-1 and

USLM 1285, the computed BOB between WCMC-1 and USLM 1285 would be the same for both versions of the
“Collins” plats. The basis of bearing tie is between the existing monumented points for U.S.L.M 1285 and

WCMC-1 U.S.S. 1755.

.
‘
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Figure 8 - Graphic from Davis Report w/ Annotations

The basis of bearing for U.S.S. 1755 is § 31°13’ W, a distance of 3,819.42 feet between MC-1 and USLM 1285.
However, as MC-1 was not monumented as a part of U.S.S. 1755, the following surveys use a computed BOB
between WCMC-1 and USLM 1285 of § 31°24’42” W and distance of 3,814.61 feet based on the U.S. Survey
record data. .

The next survey to use this basis of bearing is Bean’s ATS No. 1620 (Plat 2004-10). Plat note 5 states that
“Recorded bearings and distances are shown enclosed in parenthesis. Measured bearings and/or distances are
shown without parenthesis.” Interestingly, plat note 1 then shows the bearing of S 31°24'42” W and distance of
3,814.61 as being both the record and measured bearing and distance. It is expected that the measured and
record bearing be the same because the intent was to orient the survey to the record basis of bearing. What is
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unusual is that themeasured distance between USLM 1285 and WCMC-1 is shown as being exactly the same as
the record distance or 3,814.61 feet. While it is not impossible for the 2004 survey to have measured the same
distance to the nearest one hundredth of a foot as the triangulated 1927 distance, it is improbable. A more

likely explanation is that the distance between USLM 1285 and WCMC-1 was notmeasured at all for the Plat
2004-10 survey. If the primary purpose for the line between USLM 1285 and WCMC-1 is to provide a basis of

bearings, it is not absolutely required that the distance between the two be measured, but it is a good practice.

Figure 9 - Photograph of USLM/ 1285

The reason formeasuring between the basis of bearing monuments is to ensure that you are set up on and

sighting the correct points. Figure 9 is a photograph taken by Davis of USLM 1285 as a part of his 2008 survey.

The markings on the brass cap leave little doubt that this is the USLM 1285*° that is graphically represented on

the plat for ATS No. 1260 (Plat 2004-10) and the “Hall” plat (2012-32). Both the “Collins” plat (2014-46) and the

amended Plat 2015-37 identify this monument as “U.S.L.M 3” Brass Monument”.

According to the 2008 Davis survey data, he measured a distance of 3,813.48 feet between USLM 1285 and

WCMC-1. The “Hall” plat (2012-32) measured a distance of 3,813.49 feet between the two same points.

Measuring a 3,800 foot distance across the water with two separate sets of surveying equipment, different

crews and different conditions and having them agree within one hundredth of a foot is notable but within the

realm of possibility given the precision of modern electronic surveying equipment. This compares with the

record U.S.S. 1785 distance of between USLM 1285 and WCMC of 3,814.61 feet. This is a difference of 1.12 feet

from the “Hall” plat distance. The measured “Davis” and “Hall” distances compare remarkably well with the

9 USL 1285 was reset in Plat 89-38RS filed on November 9, 1989 in the Juneau Recording district by Greg Scheff & Associates for

the Forest Service. The plat indicates that the original chiseled “X” in a granite boulder along with an original bearing tree were

recovered. The brass cap was set in the center of the original chiseled “x”.
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record (computed) distance given that the record U.S.S. 1785 tie was not made with the benefit of direct
electronic measurement but by triangulation with far tess precise equipment.
As noted in Figure 8, the “Collins” plat and the amended “Collins” plat both reflect a measured distance of
3,836.80 feet between USLM 1285 and WCMC-1. This is a difference of 22.19 feet compared to the record
(computed) U.S.S. 1785 distance and a difference of 23.31 feet compared to the “Hail” plat distance.
Working within the framework of the evidence we have available including the Bean and Davis photos of
WCMC-1 and the disparity of the “Collins” plat measurement between USLM 1285 and WCMC-1 when
compared to the measurements of the “Hall” and Davis surveys as well as the record U.S.S. 1755 distance, it is
reasonable to suspect that the Bean surveysmay not have found the true WCMC-1. Figure 3 graphically
indicates that the “Collins” plat established lot lines for Lot 15 that are to the north and east of the “Hall” plat. If
the “Collins” plat or prior Bean surveys that were used as a basis for the “Collins” plat commenced at a point
that was to the north and east of the actual WCMC-1, the discrepancy in the lot line location would make sense.
The Davis photo conclusively identifies the recovered rock face asWCMC-1. The consistency between the Davis,
“Hall” plat and record U.S.S. 1755 distances between USLM 1285 and WCMC-1 indicate with high confidence
that they are all using the sameWCMC-1. In addition, the relationship between the contour lines and the west

boundary of Lot 14 as shown in Figure 4 appear to confirm that the “Collins” plat has located Lot 14 to the east
of its record location.

With regard to the discrepancy between the “Hall” and “Collins” plats and based solely on the “Point of
Commencement”, “Point of Beginning” and “Basis of Bearing” surveying principles, the “Hall” plat (2012-32) most

accurately represents the record location of the boundaries for Lot 15, Area 1 according to the Colt Island
subdivision (Plat 75-11).

Boundary Analysis

The preceding section is intended to identify the survey that most correctly tocated the record lot boundaries. There

are many legal doctrines regarding unwritten transfer of title that could result in boundaries that are contrary to

those identified in the record subdivision plat or conveyance document. These include adverse possession,

acquiescence, unwritten agreement, practical location, and estoppel.
Alaska is a relatively young state with regard to boundary law and there are few Alaska cases to draw upon for

guidance. As a result, we often draw upon learned treatises relating to boundary law principles and rely upon case

law from other states.

1. Original Lines and Monuments: “Oncea /ot, street, or block line within a subdivision is established by the original

surveyor and the land is sold in accordance with original plat, the lines originally marked and surveyed are

unalterable except by resubdivision.””° “No subsequent surveyor has the authority to ‘correct’ any errors that

are found. To do so would wreak havoc on possession, structures, and other improvements within the

subdivisions. Neighborhoods that have enjoyed a long history of peace will be thrown into total disorder.

“No rule that has been adopted to accomplish that end is more firmly established than that courses and

distances are controlled by marked and fixed monuments.””

w2i

As previously stated, the Colt Island subdivision (Plat 75-11) was a “paper plat”. No survey was performed as a

© section 12.10, Principle 9 - Brown's Boundary Control and Legal Principles, 7" Edition, Robillard & Wilson - 2014
21 Ibid. p. 395
22 Ibid. p. 396 - Quoted from Morris v. Jody, 216 Ky. 593 (1926)
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part of the subdivision design and no lots were staked. Under the original lines and monuments principles, had
the Colt Island subdivision lots:

a. been monumented by the original surveyor prior to the recordation of the Colt Island subdivision plat;
b. been monumented subsequent to plat recordation as a condition of a plat note requiring

monumentation by a specific date, if relied upon and accepted by the landowners;
c. been monumented by the original surveyor soon” after recordation of the plat;

the position of the monuments, ever if in conflict with the positions according to the subdivision plat would
control the location of the lot boundaries.

An original surveyor is one who sets out monuments for the very first time for a common grantor. A subsequent
surveyor is obligated to “follow in the footsteps” of the original surveyor and accept the original monuments as
conclusive evidence of the lines as originally run. “The monuments set by the original surveyor to show the lines
as marked and surveyed express the intent of the subdivider and become the paramount control for resurvey
within a recorded subdivision.”

“The Hall property and Collins property boundaries,...were surveyed and monumented by J. W. Bean, Registered
Land Surveyor No. 3650 (“Bean”) on or about July, 2009.”*> Although J.W. Bean was the original surveyor of the
Colt Island subdivision, he was no longer the “original” surveyor in the context of controlling original
monuments. The monuments he set in 2009 came almost 34 years after the filing of the Colt Island subdivision

plat, 19 years after title for Lot 14 vested into the Collins and 1S years after title for Lot 15 vested into the Halls.

None of the above stated criteria for controlling original subdivision monuments could be met. Under the

original subdivision monumentation rules, the 2009 monuments set by Bean carry no more weight than the

monuments set in 2012 for the “Hall” plat (2012-32).

2. Un-called for Monuments: “Monuments set after a deed was written do not control a boundary, although they

may be used as evidence for possible prescriptive points.””* Neither of the deeds vesting title in the Halls or the

Collins called for a survey to be performed or monuments to be set as a part of the conveyance. Alaska law

provides guidance in interpreting deed descriptions. Norken Corp. v. McGahan states the following: “We have

long held that the touchstone of deed interpretation is the intent of the parties...The proper first step.in deed

construction is to look to the four corners of the document to see if it unambiguously presents the parties’

intent, without resort to the ‘rules of construction’...If the words of the deed taken as a whole are capable of but

one reasonable interpretation, a court need go no further.”””

There is no ambiguity or conflict in the Collins or Hall deed descriptions as neither makes a conflicting call for a

survey ormonuments to control the boundaries of the parcels conveyed. The only definition of the properties

conveyed by the deeds is based on the reference to the recorded Colt island subdivision plat. Monuments set

subsequent to the conveyance and not called for in the deed description may not control the location of the

3 Ibid. p. 364 “If the evidence shows the monuments were placed n the ground soon after the original survey, by the same

individual who conducted the original survey, infrequently the courts have been known to accept these as original monuments.”
24 Ibid. p. 395
25
paragraph 10 - Complaint dated July 29", 2014, Collins v. Hall, Case No. 1JU-14-771 Cl

6 Ibid. 21, p. 361.
27

Norken Corp. v. McGahan, 823 P.2d 622, Alaska, November 15, 1991.
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parcel boundaries.

3. Boundary by Acquiescence: There is an argument that the monuments set by Bean in 2009 should control the
locations of Lots 14 and 15 even if they are in conflict with the record dimensions according to the Colt Island
subdivision plat (Plat 75-11). This argument may be based on one of the several methods of unwritten transfer
of title. I start with a consideration of boundary by acquiescence because of a recent case of first impression
considered by the Alaska Supreme Court in Lee v.Konrad,”
The case relates to a boundary line dispute according to two conflicting surveys, one performed in 1992 (Lee)
and one performed in 2008 (Konrad). “tee ‘ask(s] [this] court to recognize the law of practical location, by
whatever name (practical location, boundary by agreement, by acquiescence, or by estoppel)..."

“Boundary by acquiescence is an equitable gap-filling doctrine that may be available where estoppel and
adverse possession are unavailable. While the exact requirements of the doctrine vary from state to state,
Justice Thomas Cooley of the Michigan Supreme Court aptly summarized the doctrine as follows: ‘The long
practical acquiescence of the parties concerned, in supposed boundary lines, should be regarded as such an

agreement upon them as to be conclusive even if originally tocated erroneously.”

“We agree with the New Hampshire Supreme Court that ‘boundary by acquiescence is grounded upon principals
of public policy that preclude a party from setting up or insisting upon a boundary line in opposition to one
which has been steadily adhered to.’”*

“Accordingly, we hold that a boundary line is established by acquiescence where adjoining landowners (1)
whose property is separated by some reasonablymarked boundary line (2) mutually recognize and accept that

boundary line (3) for seven years ormore.”

“For consistency, we adopt the seven-year statutory prescriptive period for adverse possession under color and

claim of title, AS 09.45.052(a), as the time period required to establish a boundary by acquiescence. But we

note that boundary by acquiescence and adverse possession are fundamentally distinct legal doctrines.

Boundary by acquiescence arises from some of the same policy considerations as adverse possession, but rather

than creating a meanswhereby a party can acquire title to land without the other owner’s consent, it allows

parties to establish the location of a boundary by consent, but without written agreement.”?

Lee v. Konrad established the doctrine of boundary by acquiescence in Alaska and ruled that the boundary
between Lee and Konrad had been established under this doctrine.

There are two reasons why this doctrine cannot apply to the Collins v. Hall case. The 2009 monumentation of

the lots by Bean may have represented a “reasonably marked boundary line”, however, there is clearly no

mutual recognition or acceptance of the line by the parties and even if there were, from July 2009, the date of

8
1ee y. Konrad, 337 P.3d 510, Alaska, August 29, 20149 ibid.* Ibid.

* Ibid.
2? Ibid.
33 Ibid.
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Bean’smonumentation to today, only 6 years and S months have passed.

4. Boundary by Adverse Possession: In Alaska, an unwritten transfer of title can be accomplished through the
doctrine of adverse possession. The requirements include “The uninterrupted adverse notorious possession of
real property under color and claim of title for seven years ormore, or the uninterrupted adverse notorious
possession of real property for 10 years or more because of a good faith but mistaken belief that the real

property lies with the boundaries of adjacent real property owned by the adverse claimant,...”*

The “adverse” requirement provides that the use be non-permissive and the claimant act as if they are the
owner of the land. The “notorious” requirement holds that the adverse use be reasonably visible to the record
owner.

In the context of Collins v. Hall there is the possibility of Collins asserting the boundary location as established by
the monuments set by Bean in 2009 or an assertion by the Halls of that portion of Lot 14 according to Bean’s
monuments that may be occupied by their outhouse and shop building. In the prior section on boundary by

acquiescence, | noted that it would not be applicable to this case in part because the Bean monuments had not
been in place for the minimum of 7 years as required by the Alaska Supreme Court. In an adverse possession
assertion by the Collins to the boundary based on Bean’s monuments and without color of title to Lot 15, they
would have to meet the requirement of uninterrupted possession for at least 10 years. If a case for adverse

possession against Hall’s interest cannot be made by Collins, there is no reason to consider an adverse
possession assertion by Hall against the Collins property.

Without additional facts upon which to base a claim of adverse possession, it appears that a boundary by
adverse possession between the Hall and Collins property cannot be established due to a failure to meet the

prescriptive time periods required by the adverse possession statute.

S. Boundary by Estoppel: Boundary by estoppel is designed to prevent fraud and injustice and to protect innocent

landowners who reasonably rely on the representations of their neighbors regarding boundary lines. In Alaska

the general elements required for the application of the doctrine of equitable estoppel* are:

a. The assertion of a position by conduct or word;
b. Reasonable reliance thereon by another party; and
c. Resulting prejudice.

For this doctrine to have any applicability to the Hall/Collins boundary dispute the Halls would have to have

initially asserted to Collins that the Bean monuments represented the true boundary between Lot 15 & Lot 14,
Collins would have relied upon that assertion to their detriment, and now Hall reverses their assertion causing
an adverse impact to Collins. None of these elements appear to be in place in this dispute and so cannot be

considered applicable.

{am unaware of a boundary law doctrine that would support an assertion that the 2009 Bean monuments

controlled the location of the boundaries between Lots 14 & 15, Area 1, Colt Island subdivision.

¥ AS. 09.45.052 Adverse Possession
35 Jamison v. Consolidated Utilities, Inc., 576 P.2d 97, Alaska, March 3, 1978
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The best evidence to support the location of the Lot 14/15 boundaries are the monumentedWCMC-1 of U.S.
Survey No. 1755, the basis of bearing betweenWCMC-1 and USMS 1285 according to U.S.S. 1755 and the record
bearings and distances from WCMC-1 to the lots according to the Colt Island Subdivision plat (Plat 75-11). These
elements are best represented in the “Hall” plat (2012-32).

As stated in our proposal letter dated November 24, 2015, my opinion was based on the materials provided tome
and publically available supplemental information. The lack of an independent survey to confirm the accuracy of the
preceding surveys along with the limitations of the provided and publically available information could result ina
revised conclusion should additional facts be revealed.

Should you have any further questions regarding this report, please feel free to contact me at any time.

Sincerely,

R&M CONSULTANTS, INC.

John F. Bennett, PLS, SR/WA
Senior Land Surveyor

JFB:jfb

Attachment: Resume, John F. Bennett, PLS, SR/WA
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[CourtSmart CD]

3:58:42 PM

THE CLERK: Juneau Superior Court is now in
session with the Honorable Philip M. Pallenberg
presiding.

THE COURT: Good afternoon. I'm sorry. I've
made all of you wait around an unforgivably long
time, and I'm really sorry about that. Today has

been a bad day, and too many things that -- too many

people needed to talk to me for too long. So I'm

sorry about that. I hate to make people wait that

long.
I had thought about setting this over to

another day, but that would have meant making you

wait even longer and come back a second time, and I
thought it was better to finish what I needed to do

and come back in here and talk to you all.
So I've given the matter a lot of

thought. I've spent a lot of time going through the

exhibits and considering the evidence. And I guess
I want to start with sort of this introduction.

I think it's obvious that there are

significant surveying discrepancies on Colt Island,
discrepancies between the surveyors and between the
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various surveys. And I think it's obvious that
those things have caused significant problems for
every property owner on the island. I think that
the recording of the R&M survey, which itself shows

two different sets of property lines, I would

anticipate could cause problems even for property
owners whose property isn't shown on that survey and

create a cloud on their title, because it shows two

separate sets of property lines.
You know, I don't know how the -- I'm not

a title insurance person, and I don't know how title
companies deal with that kind of thing and banks and

potential buyers and all those kind of things; but I
think it's obvious that there are lots of -- just
the fact that you're all here today is further
evidence that there are lots of people interested in

the outcome, interested in trying to find a solution

to these problems. And I think it's clear that

ultimately an island-wide solution is what is
needed.

Unfortunately, as I said last week, I
don't think this case will necessarily provide that

island-wide solution. All I can do in a case 1s

adjudicate the rights of the people who are parties
to that case. I'm here to enter a decision in the
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case of Collins vs. Hall, and whatever order I enter
will fix the property line between the Collinses and

the Halls. It will not necessarily fix other

people's problems or settle where other people's
property lines are.

If I were the king, I could impose a

comprehensive solution. I could issue an edict that
would fix all the property lines on Colt Island ina
way that would create the greatest good for the

greatest number and try to make the properties as

marketable as I could, eliminate any clouds on the

title, and try to resolve everything.
Somebody once said it's good to be king.

I'm not. My obligation as a judge is just to decide

the case that's in front of me in a way that is
based on the law and the facts of this case and the

evidence presented to me. That might be a different
result than what the king would impose for the

benefit of everybody on the island. I think
ultimately that's maybe one of the shortcomings of
the litigation process as a potential solution to

problems.

Turning, I guess, to the specific issues,
the first question that I have to decide, probably
most important one, is just to try to determine
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which survey is correct. And that begins with
determining which rock on the northwest corner of
the island is Fred Dahliquist's rock, the original
rock marked in the 1927 survey.

In many ways, I think that's the easiest
decision in this case. I think the evidence is
clear -- it's certainly sufficiently clear to

persuade me; and, again, I don't think it's a close

question -- that the rock with the vertical writing
on it that says "WCMCl1," the rock that R&M used as

its beginning point, is Fred Dahlquist's rock.
I think that that's the only conclusion I

can come to from the evidence. There's been some

suggestion that somebody carved writing on that rock

more recently than 1927, and I don't find that to be

at all a plausible theory. I don't find that

remotely plausible. Without question, the writing
on that rock is strikingly visible now, now that

somebody has put paint or chalk in it; but the idea

that that -- somebody went out there with a chisel
in the late '90s and chiseled lettering in that rock

I just don't find remotely plausible.
The location of that rock is strikingly

consistent with the description -- well, the

description of the rock is entirely consistent with
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Fred Dahlquist's description in his survey notes.
The distance from that rock to Admiralty Island, to

the marker on Admiralty Island, is strikingly close
to what was determined by Fred Dahlquist.

Using that rock results in a meander line
on the beach, which is what Fred Dahlquist
described. If you use what I'll call John Bean's

rock, the rock with the faint X on it, you wind up

with a meander line halfway up the bluff. There is
no way that isostatic rebound accounts for that.
That island might have come up a little bit, but it
didn't form a new bluff jutting up out of the ground

since 1927. And Fred Dahlquist laid out a line down

the beach from that marker, and you just don't get
that if you use the rock with the faint X.

Now, you know, it would be interesting to

go find all of Fred Dahlquist's witness corners that
he laid out in the 1920s and see if they used

vertical writing or horizontal writing. I don't

have any idea. But, you know, that doesn't cause me

to doubt Fred Dahlquist's -- it doesn't cause me to

doubt -- the fact that the writing is vertical
doesn't cause me to doubt that it's Fred Dahlquist's
rock.

why would somebody faking the rock in the
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1990s do vertical writing any more than why would

Fred Dahlquist write it vertically? Somebody wrote

it vertically, and it seems to me that somebody who

was trying to fake the rock would have carved it in
the way -- would have carved it horizontally. So

that, to me, doesn't shed any light on it one way or

the other, that it's vertical writing.
The fact that multiple people wandered

around the island looking for it and didn't see it
doesn't cause me to assume or to conclude that it's
a recent fabrication. I think we all who've

wandered around Southeast Alaska know that things
get covered with moss. They get covered with dirt.
And 70 years after the fact, in the 1990s, I think
to me it's entirely plausible that people could walk

past that rock a thousand times and never see the

inscription on it. And by dumb luck, somebody found

it. I don't find that remotely implausible or

unlikely.
I think anybody who has ever looked for

petroglyphs on a beach, where they are told there

are petroglyphs and not found them, can understand

how somebody could search for that rock and not find
it. And I think everything about that rock, all of
the evidence I've heard about it, points to that
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being Fred Dahlquist's rock.
There certainly are some things about the

testimony that are difficult to account for,
particularly Howard Lockwood's testimony, that he

found a rock with writing on it in the 1970s that he

described as horizontal writing. Perhaps he's

remembering that incorrectly, or perhaps he found

the right rock and is -- well, perhaps he found the

right rock but is misremembering whether the writing
was vertical or horizontal. Perhaps he's

remembering it incorrectly altogether. Perhaps he

found the right rock but didn't show it to John

Bean. That is unclear to me.

I will say -- and I mean no disrespect to

Mr. Lockwood -- that there are several things about

Mr. Lockwood's testimony that he's clearly
remembering incorrectly. A lot of time has passed.

For example, he testified that the

western boundary of the lots of Area 1 is at the top

of the bluff. That's clearly not right. And I tend

to think that what he's actually remembering is the

reference line that John Bean ran down the top of
the bluff, which he thought was the property line.

In fact, it wasn't. I think that was

very clear from Mr. Bean's testimony and everything

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



O
o

on
ce
sm

D
w
e

SP
FY

N
H
N

FE

Decision on Record

Glacier Stenographic Reporters Inc.

www.glaciersteno.com

10

else about it. There is certainly no survey that
found that the property line is at the top of the
bluff. So obviously Mr. Lockwood's testimony about

that is incorrect, as is his testimony that he saw

horizontal writing, because there is no rock anyone

has ever found that has horizontal writing.
Anyway, for all of those reasons, I think

it is by far the most likely view of the evidence

that the wcmMcl rock, the R&M rock, if you will, is
Dahlquist's rock. Given that, it's clear to me that
Mr. Bean used the wrong rock in his survey work in
the '70s, and he's continued to do so in his

subsequent survey work in the subdivision.
It's curious to me that Mr. Bean used the

WwCMC rock in his ATS survey but not in his survey of
the subdivision. Mr. Bean didn't give a clear
explanation to me of why he used a different
beginning point on the ATS survey. That survey
showed -- I'm sorry. I'm forgetting the letter of
the tract down there where the lodge is. I think
it's Tract D, if I'm remembering right.

But he drew in those boundaries on that

survey, and he drew in the boundaries of the

southernmost lots in the subdivision that butted up

against it on that survey. And all of those tracts
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would have been in an entirely different place if
he'd used one rock versus the other rock. And it's
curious to me, and there is no good way to reconcile
the inclusion of those boundaries on that survey
with his use of wCMCl1, as opposed to his other

surveys on which he used the faint X rock.
I think the only explanation that makes

sense for why Mr. Bean did that is that, at least on

some level, he recognized that the wcmMc rock is the

right rock, but he couldn't figure out how to fix
that problem for the subdivision. And thus, when he

surveys the subdivision, he kind of felt compelled
to keep using the wrong rock, since he's been using
it for 40 years.

In any event, based on that conclusion, I
conclude that the R&M survey accurately lays out the

boundaries of the Halls' lot as it was platted in
Plat 75-11.

The Collinses suggest that even if R&M

used the right rock, that I should adopt the Bean

lines because doing otherwise would cause havoc on

Colt Island. It very well might cause havoc on Colt

Island, and I'm going to talk some more about that;
but I don't think I have the authority to simply fix
new property lines different from what is fixed in
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the written instruments merely because it would help
folks to not have problems.

There has to be some legal theory under

which I can do that. I can't simply say, "You know

what? A different property line would be better."
I have to have a legal theory to do that. There are

some legal theories I'l] talk about in a moment, but

I can't do it just because it would work out better
for everybody.

And I want to make clear that I guess I
think, you know, there's been a lot talk here about

who is trying to move property lines. Property
lines, as a starting point, are where they are fixed
in written instruments. Fred Dahlquist did a survey
in 1927, and he established a reference point. John

Bean did a paper plat in 1975, in which he laid out

some paper -- on paper, property lines keyed off of
that reference mark.

The reference mark that he adopted is
WCMCL. And, as I said, my conclusion is that wcmMcl

is a rock on the beach that says WCMCl1 on it. That

means that the property lines fixed by those written
instruments are the property lines that flow from

wCMC1L. And I guess I think, really, in my view,
it's not the Halls who are trying to move the
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property lines; it's the Collinses.
Now, sometimes courts can move property

lines, and there are legal theories under which a

court can adopt property lines different from those

that are surveyed. And we talked a fair amount at

trial about one of those theories, the theory of

boundary by acquiescence.
Under this theory, a boundary line is

established by acquiescence where adjoining
landowners -- and there are three elements that I'm

going to lay out -- 1, whose property is separated

by some reasonably marked boundary line; 2, mutually

recognize and accept that boundary line; 3, for
seven years or more. That's language that comes

directly out of the Alaska Supreme Court case Lee

vs. Conrad.

The Supreme Court, in Lee vs. Conrad, did

not specifically address the burden of proof of

boundary by acquiescence, but there is substantial
case law from other states and the trial court in

Lee vs. Conrad that requires clear and convincing
evidence to find boundary by acquiescence.

And I think that, from a legal
standpoint, the rationale for adopting a clear and

convincing evidence standard is that boundary by
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acquiescence is similar to the doctrine of adverse

possession, although it's not exactly a species of
adverse possession. The Supreme Court adopted that
seven-year requirement from the adverse possession
requirements. And I think if the Supreme Court were

called upon to decide that, I think it would adopt a

clear and convincing evidence standard, just as it
adopted the seven-year requirement by essentially
taking that requirement from the adverse possession
Standards. That's the law in most every state

that's dealt with it. That's the general rule.
So in order to find a boundary by

acquiescence here, I would have to find that the

property owners here, for some seven-year period,
mutually recognized and accepted a boundary line, a

reasonably marked boundary line.
There certainly is evidence that stakes

and markers were placed on the property in the

1970s. There is plenty of evidence of that. There

is evidence that lot owners saw those stakes, and

they bought lots in reliance on those stakes.
And I think those stakes were placed by

John Bean, although there is a little bit of

uncertainty in my mind about that, as to who did it
between Mr. Bean and Howard Lockwood. Mr. Lockwood
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testified that he did some measurements and put in
some markers. He testified that he measured

160 feet up from the stakes at the top of the bluff
to mark the center line of Totem Pole Trail, which

was then used by the worrells to blast out the
trail.

I would note that if, in fact, that's
what Mr. Lockwood did, it would have put Totem Pole

Trail in the wrong place, because it would be

160 feet up from the top of the bluff and not from

the meander line on the beach. That would have put

Totem Pole Trail in a place where neither R&M nor

John Bean would have put it, and it would be too far
to the east.

I tend to think that Mr. Lockwood is not

remembering that right, and that, in fact, Totem

Pole Trail is where John Bean would have surveyed
it. And that's not -- I don't know that toa

hundred percent certainty.
There is also some uncertainty about

where those stakes were placed in a north-south
direction. None of those stakes are still there,
and there aren't any of the old stakes remaining on

the Collins-Hall boundary.
There was testimony by Mr. Hall that he
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measured down from the corner on the -- from the
northeast corner of the Barry Rohm property to try
to mark that line in 1999. And I find it puzzling
that there is a 10-foot discrepancy between the
marker that Mr. Hall found in 1999, measuring down

to the property line, and the John Bean markers. I
don't have any explanation for that 10-foot
discrepancy.

I will say that my sense of Mr. Hall is
that he's a pretty careful and meticulous person,
and that he would have used some care in measuring

that distance down from the Rohm corner. And it's
not clear to me why he came up with a different spot
than John Bean did.

If the Rohm corner placed by Mr. Bean

were correct, or correctly measured from the faint X

rock, one would expect that the line found by

Mr. Hall off of that corner in 1999 would be exactly
the same as the line found by John Bean in 2012.

But instead, Mr. Hall got a line that matched up

with nobody's property line, Bean or R&M.

The problem for me in finding a boundary

by acquiescence is that I don't know where that

boundary should be. It's easy to say, "well,
everybody used the Bean lines in 1975, and people
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bought their lots knowing that the Bean lines were

the lines." The problem is, which Bean lines are we

talking about, and where do we put them? I can't
find a boundary by acquiescence if I don't know

where that boundary is.
And the reality is, as I see the

evidence, that none of Mr. Bean's surveys are all
that reliable. I would need to find by clear and

convincing evidence that there is an identifiable
line that was there from 1975 or '76 fora
seven-year period, and I would have to fix the

property line at that line. And I'm not able to

find by clear and convincing evidence that the lines
determined by Mr. Bean in 2012 are the lines that

you would have seen if you went and looked at the

stakes on the ground in 1976.

Every survey that Mr. Bean has done --

and I mean no disrespect to Mr. Bean -- but every

survey that he's done has significant discrepancies.
The paper plat he did in 1975 had a 10-foot

discrepancy in the measurements of the lots, which

would have to be accounted for somewhere in those

lots. Somebody would have to lose 10 feet of their

property, because you can't fit all the lots into
the space available on the island because the
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numbers don't add up.

There is a 10-foot discrepancy between

the markers that Mr. Hall found in 1999 and the
markers that Mr. Bean found in 2012. The latest
survey by Mr. Bean, in the second version of it that
he issued to correct errors in the first, uses the

wrong meander line from MC1 down to the start of the

lots; and he really didn't give a clear explanation
of that. It's certainly possible that's simply his
reference line, although I don't think that's
correct surveying practice to put that reference
line on the survey; but I don't know that. And I
think it's entirely possible that if one were to

actually follow that line, one would get to an

entirely different place.
And it may be that that line is just

wrong. Every time Mr. Bean was confronted about one

of the errors in his survey, he said, "well, that's
a drafting error." And I simply don't have any

confidence that the lines Mr. Bean found in 2012 are

at all the same lines that were staked in 1976.

There's another aspect of this that
causes me to have a lack of confidence in those

numbers. Mr. Collins testified that when -- I'm

sorry. Mr. Fisher testified that when he bought
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what became the Hall property in the 1970s, that
there was -- his recollection was that there was one

stake on the ground. And at some point, that stake
rotted away. He really didn't know when.

Even if one grants that that stake may

have been there for seven years, Mr. Fisher then

went and built an outhouse. And he built that
outhouse right smack on the property line that
Mr. Bean found between Mr. Fisher's property and

what is now the Collins property. And Mr. Fisher
testified that he really didn't have a clear idea of
where the property line was. If he had a clear idea
of where the property line was, he surely wouldn't

have built his outhouse right smack on that line.
In order for there to be a boundary by

acquiescence, as I said, there has to be -- and I
want to use the right wording -- an agreement

settling a boundary -- I'm sorry. I've lost my

wording here about that. There has to be property

separated by a reasonably marked boundary line that
is mutually recognized and accepted by the adjoining
property lines.

Mr. Fisher didn't even know where the

property line was, so how could he have mutually

recognized and accepted with his neighbor a
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reasonably marked line if he couldn't even tell
where it was to the extent that he built his
outhouse right smack on that line, encroaching over

it?
So that, to me, doesn't make any sense.

If there was a line that everybody knew about, I
think the people did generally feel like the Bean

lines, whatever they were, should be the lines. But

nobody really knew exactly where those lines were,
and I don't know where they are now. So I can't
find a boundary by acquiescence under that legal
theory.

There's another theory that I located in
the case law. It's not in any Alaska case, but

there's case law from other states that talks about

a theory of boundary by agreement. It a case called
Anderson vs. Fautin, a Utah case, that actually has

a really helpful discussion of that theory and

contrasting it with boundary by acquiescence. That

case is 379 P.3rd 1186. It's a 2016 Utah case.

And that case set out four elements to

find a boundary by agreement: One, that there is an

agreement between adjoining landowners; second,

settling a boundary that is uncertain or in dispute;
third, a showing that injury would occur if the
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boundary were not upheld; and, fourth, where the
doctrine is being invoked against successors in
interest, that there's demarcation of a boundary
line such that a reasonable party would be placed on

notice that the given line was being treated as the

boundary line between the properties.
In Anderson, there was a fence line that

had been there for years and years. Nobody knew

exactly where the property line was, but everybody
kind of agreed to live by the fence line. And it
put a purchaser on notice that that was a line.

There was no fence line on this land when

the Halls bought their property. Here, if the

doctrine were invoked, it would be invoked against a

successor in interest. Both parties here are

successors in interest. And there's clearly no

demarcated boundary line that would have put anybody

on notice. There's sort of an imaginary paper

boundary line that people -- that the court is being
asked to recognize, but there is no on-the-ground
line. And so I don't find that the doctrine of

boundary by agreement could be adopted as well.
I have pondered without success some

other legal theory on which to adopt Mr. Bean's

current property lines, and I'm simply not able to
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come up with one.

I think the legally correct line, based

on the surveys, is the R&M survey. I think adopting
that line creates a lot of potential problems.

Among those, adopting that line takes away 13 or

18 feet on the north side of the collins property,
but what happens on the south side of the Collins
property? Does that mean that the collins lot
slides down 18 feet from where they thought it was?

well, Dale Lockwood might have something
to say about that, because he's owned his property
since the 1970s. He testified that he knew where

his lines were. They were staked with wooden lines,
and I think he replaced them with some successor

lines; and he has a pretty clear idea where his line
is. I don't suppose he's going to give away 18 feet
of his property without a fight.

And so it is possible that fixing that
line at the R&M line means that the Collinses don't
own a 100-foot-wide lot; they might own an

82-foot-wide lot. Mr. Lockwood is not a party to

this case, and I can't adjudicate his rights.
And I think there is some potential for

similar problems arising all over the island. Totem

Pole Trail -- where in the world is Totem Pole Trai]
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now? Certainly we know where Totem Pole Trail is in
a physical sense, because people walk up and down it
and drive their four-wheelers on it; and it is where

it is.
But it may not be physically located on

the easement, as that easement would be fixed off of
wCMC1, because it might have been built in the wrong

place in the 1970s when Marion Hobbs went through
and improved it or when the worrells went through
and logged it. And I think there are all kinds of

potential problems there.

Likely there is a prescriptive easement

if the trail was physically built over lots in
Area 2, which it might have been. Likely 40 years
of use has created a prescriptive easement over

those lots, which means that those lots -- those

property owners might lose some property because

there is now a trail over the end of their lots.
I think that other property owners might

well be able to make a claim for boundary by

acquiescence. If somebody built a fence down their

property in 1977 and it's still there, I think

they'd have a pretty good claim that that's the

boundary line even if it's not on the surveyed

boundary line.
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I think there's a host of problems, and

I'm probably creating more of them today. I don't
mean to be cruel in saying this, but I think those

problems stem from some problems with the surveys;
and I can't fix that. It's a court of law, and I am

obliged to follow the law. And I think that that
leads me to the place that R&M has surveyed the

Halls' property correctly, and I will enter a decree

quieting their title according to the survey found

by R&M.

Ms. Harrison, I guess I'd ask you to

prepare some findings of fact and conclusions of law

and a decree consistent with that ruling.
MS. HARRISON: Yes.

THE COURT: Are there questions about the

ruling, Mr. Geldhof?
MR. GELDHOF: I would ask the court to be very

mindful of the bearings from Admiralty Island and

squaring the bearings of all three of the surveys
that are relevant -- Dahlquist's, John Bean's 2015

survey, the bearing point -- to the mc. I think the

MCS are more important than the witness corners.

But --

THE COURT: I didn't --

MR. GELDHOF: -- matching the bearings up
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is --

THE COURT: Right. I didn't find anything
about the bearings that pointed me to John Bean's
rock or to John Bean's corner. That -- I didn't
find that there was anything about those bearings
that caused me to think that he had the right rock.

He testified that he measured the right
bearing, and he measured that bearing in the 1970s.

He didn't measure the distance, but he measured the

bearing. But I don't know what the bearing is
between the two rocks. No one ever measured that.
And if it's right that John Bean's rock with the xX

on it is on the right bearing, that might simply
mean that one rock is right behind the other on that
line. I don't know, because no one measured that

bearing. So --

MR. GELDHOF: well, Your Honor, it's not the

distance; it's the bearings from the MC1 that Bean

utilized or testified to in 2015, comparing that to

Dahlquist's 1927 bearing from his MC1 and the

bearing used in the R&M, which is an assumed MC1

because they didn't establish an mMc1l. They shot off
from the witness corner. But --

THE COURT: I think that's something that can

be calculated by triangulating, and I think R&m did

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



9D
CO

N
D
O

M
W

BP
W

N
Y

Decision on Record

Glacier Stenographic Reporters Inc.

www.glaciersteno.com

26

that.
Ms. Harrison, any questions about the

ruling?
MS. HARRISON: No questions. Thank you.
THE COURT: All right.
MS. HARRISON: well, actually, I should ask --

unless the two of you have any questions.
MR. HALL: No questions.
MS. HARRISON: No, no questions.
THE COURT: we'll go off record.
THE CLERK: All rise. Court is in recess

subject to call.
4:32:38 PM

END OF REQUESTED PORTION
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CERTIFICATE

SUPERIOR COURT
SS.
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AY

STATE OF ALASKA

I, LYNDA BARKER, Registered Diplomate
Reporter and certified for transcription services by
the United States Courts and the Alaska State

Courts, hereby certify:

That the foregoing pages contain a full,
true and correct transcript of proceedings in the
above-referenced matter, transcribed by me to the
best of my knowledge and ability, or at my

direction, from the electronic sound recording.

DATED at Juneau, Alaska, this 28th day of
December, 2016.

SIGNED AND CERTIFIED TO BY:

Myndebety
LYNDA BARKER, RDR
Notary Public for Alaska
My commission expires:
5/6/2020
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU

CASE NO. 1JU-14-00771 Cl

NOTICE OF SUBMISSION OF PROPOSED
FINDINGS OF FACT AND CONCLUSIONS OF LAW,

FINAL JUDGMENT,
AND DEED OF THE CLERK OF COURT

The defendants submit the enclosed proposed Findings of Fact and Conclusions

of Law, Final Judgment and form ofClerks’ Deed, pursuant to Alaska Rule of Civil

Procedure 78.
|

Paragraphs 24 through 29 of the Findings of Fact, and paragraph 10 of the

Conclusions of Law were not part of the decision on the record. However, they were

implicit in the court’s decision on the record and they were added to the proposed

Findings of Fact and Conclusions of Law to ensure the record is complete.

Notice of Submission 1JU-14-00771 Cl
Collins v. Hall Page | of2

170 000485

RAY M. COLLINS and CAROL J.
COLLINS,

Plaintiffs,

VS.

DAVID W. HALL and MARGARET R.
HALL Trustees, and their successors in trust,
of the D &M Hall Community property
trust, dated March ]4, 2005, and also all
other persons or parties unknown claiming a

right, title, estate, lien, or interest in the real
estate described in the complaint in this

action,

Defendants.
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DATED this 21st day ofDecember, 2016

FAULKNER BANFIELD, P.C.A
LaelHarrison
AK Bar No. 0811093
Attorney for Defendants
David W. Hall and Margaret R. Hall,
Trustees

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this 21st day of December, 2016, the

undersigned caused a copy of the foregoing, with enclosures, lo be sent by mail to:

Joe Geldhof
Law Office of Joseph W. Geldhof
2 Marine Way, Suite 207
Juncau

24667

Notice of Submission
Collins v. Hall

171

}JU-14-00771 Ci
Page 2 of 2

000486

; Alaska 9801

Lael Harrison


