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REPORT
April 16, 1998
Phyllig Johnso ce Py 51dent
Alaska Railroa ora

PO Box 107500
Anchorage, AK 99501

RE: Ft. Wainwtight to gjelson Spur Lands &nd Right-of-way

Dear Phyllis:

BEXRCUTIVE SUMMARY

As you regques I| hdve done an extensipe review of the
factual history an & ssues surroundipg fphe right-of-way and
land for constiuct £ the railroad spur{ frpm Ft. Wainwright to
Eielson Air Force (priginally called the||'Satellite Fieldd).
In particular,|I t o| Larry Swenson and Heviewed the
materials he has c ted| and the claims and|jarguments that he
articulated. Mx. >t as pleasant and copgperative in
explaining his| res nd opinions. He ma a copy of his file
for me. My conclu N hat the Alaska Railllroad Corporation

~(the "Railrcad) or ")| does have at lepst]la valid legal
"exclusive use| eas " right-of-way 100 feel on either side of
the center line of ipting railroad spur|through all of the
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interest "not ﬂess han ’GXLlUSlve use edserkent® to the Alaska
Railroad Corporati ac these private land Under gection
603(6) of ARTA, "“exclusi use easement" incly the right to
fence all or part of th lands and to exclyde [pther persons from
all or part oflthe land ln ARRC's discrefiiog; Tt also includes
the exclusive rlgh to possess, and enjoy|the surface estate
of the land and to use uch of the gubsurflte estate of the
lands as is nedessary £ he transportatiin, ommunication, and
transmission purpoges a ssoclated suppoint ﬁ ctiong for which
the gurface of'suc lan is uged.

I ARRC, in addition
s interegt in

the United States
the entire portion
Lght and Eielson.

1 at least such an

ARTA is an indepenBént source of titld f¢
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effect would hdve gerfo § an inverse condempation of that land
by transferring it |wit arantee to the {Alapka Railroad
Corporation. See Myers [United Statesg, 323|F.2d 580 (9th Cir.
1963), and 378 F.2d 69§, Cl. 1967 RRTA guarantees the

State of Alaska that t
land was not less than
aggrieved by such
recourse against tr
28 U.8.C. § 1421.
Acet is six yearsg, do
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ed States under the Tucker Act.
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The
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terest conveved |fof| the 200’ wide gpur
xclusive use easemgnt. Any party

barred as too late ] Unhited States is dbllated under ARTA to
defend the State of azs interest and titlk in the railroad
land. 45 U.5.C. § 1905{ ) {4) (B).
Homestead Rightse- |an en by a homesteader to public lands
served to withdraw [the lgigs from public usge d established the
entryman’s rights in the| lénd, if he or she spbsequently received
a patent to the land. ([Ih between entry angd phtent or
cancellation or witthdrawpl|or relinquishment the entry, the
land was net availgble f:r’entry by anyone|el A patent, when
ispued, dates back, as jaffainst intervening|cliimants, to the tine
when the eguitable titlle] vegsted in the patentpe by payments of
the purchase price| or [othprwise. Entry f£or fghe-purpose of
homesteading separates |lpnd from the publi main and vests the
homesteader with all incfdents of fee simple Hitle as against all
except the United $tatds| which retains legal||title until a
patent is issued. Unided tates v. Clarke 9 F.2d 984 {(9th
Cir. 1976).
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There appears fo bg Ver little case law Panterpreting the
Bot of 1914 or the similal ptatutes reservipg fights-of-way for
ditches and canals [the |akt! of August 30th 189d) and reserving
rights-of-way £br roads|(the Act-.-of Congresp July 24th 1947).
The U.S. 8Supremg Court in I e v, United State 263 U.S. 497,
503, 44 S.Ct. 1B2, &8 LUeH.l 407, 411 (1924)) id that Congress
found it unsatisfactory jtp %1thdraw huge ampunfjs of land so it
repealed the withdrawal |apd| restored lands fo gGisposal with
direction that in all pdtenkts there would bp o |reservation of
rights-of-way for ditchesg! and canals. The poupt concluded that
thig direction was "ntegdéd to include canals and ditchesg
constructed gi;g;ughe tent isgues quite ap mich as those
constructed before the Hakent. The court nptel that the
defendants in tbat ¢ase |"were appraised of Lhid right by the
patentsg which passed the kracts to them., Ih short, they received
and hold the title gubijedcl to the exercise of khat right.v The
case of Myers v! United |gkates, 378 F.2d 696 (t. Cl. 19s7)
similarly held that|the lapt|of July 24, 1947, hnd its reservation
in Alaska patengs of rightsrof-way for roads, 3110wad the roads
to be constructed oy modified after the lan§ whls patented to a

private owner.
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