Novembar 15, 2010

Wie. Jaimeés Foster
1541 O'Malley Rd.
Anchiorage, AK 99507

Rer Native Allotimient No, AA-7791; GCI Alaska United-Northwisst eable
Bear Mr. Foster:

This tetter, in addition to Jast Tuesday’s e-vnall, is'in response to your Novembir 8% packet of
inforration. As 1 said iri the e-mail, it is certainly true that your allotment has bderi the subject
of @ great deal of past litigation. Mueh of this iitigaticin history is discussed i an Appendix w3
U.S, Gaverniment Accouiitability Office report; GAG-04-923, at pages 55-58. I've attached & -
Copy Tar your convenience,’ | must caution you against interpreting the litigation history of
Alaska v. Habbitt {Foster), 75 F.3d 443 {a" Cir, 1995}, cert. denied 519 U.S. 818 (1995}, without.
the aid of 3 attorney experienced in this ares of the law, There were no title issues séttied by
ihis litigaticn. The Minth Circuit Court of Appeals décision field that the c¢ourt did riot Fisve
jurisdiction to consider title issues n the case and the ULS. Supremie Court did nof, in fact,
review this decision. The effect is that the underiying title issues will anly bé ruled upon and
resolved at such time as the Federal governfiiant and you walve soverelgh Iminunity and allow
the corpatiig clating w be subjected tiv flli review. This has rot been done; and as explained
belew, the likely vutcome if it were doiie, hiolds a significant. risk invalving your allatment rights.

To the exterit that af the time 6f earlier decisians, Including the 1995 Foster decision, there may
Have besn samie ambiguity regarding ar allottee’s rights, this ambiguity was explicitly clarifled
in the later Bryant and Marton décisions.? Thése declislons [éave ho doubt that an allotrment is
vbid wherd it tiajnis land that had already been dppropriated far @ material site when use and
peeupaney began after thie date of the materfal site grant. | made reférence to these decisions
in my last lettér Yo you and they are discussed further on pages 57- S8 of the GAD Report, 1
kriow that you dissgree, but these derisions bind me to stand b‘f what [ stated in my eaflier
lettar. These later decisions riean that GCl has not trespassed o your [and aiid that ohte there
is a full adjuditation on the metits, yau will likely have nio viable claim ta an intersst in the fand
crrversd h',r the 1961 material sité gramt. The State of Alaska DOT Wwas therefore fully within its
rights ta grant & pertiit to GCI for the authorized use of this particular DOT rfght—ﬁf way grant:

Eveii if thers weid ah issiie relatéd to GCF's permit, this would bnly be @ matter of concern for

L The Fepdrt s also available on the web at: hitp:/nww.gac. gov/new,items/d0as23.pdf ;
-SEe aiso, GAD Tastimohy, GAG-06-1107T, at: http:/fvewi.gao. gov/new.lfems/d061107t.pdf .
? Alaski v. Babbitt fEr}f:mtJ 142 F3d 676 {EI' Cir. 1998); Algska v. Norton, 168 F. Sopp. 2d 1102

{D.Alaska 2001).
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concern for the owner of the underlwng rnterest, the Federal government, and hot you. While |
ganifiat @rd do not presume to give you lepal advice, | Believe vou should seek to fully
understand the risks of any action against GCI or the State that wouwld sub]ect vour allatment té
the result suffered by Mr. Bivant; that of having your havirig your claim to the entire material
site acréapge voided.

'Ne'verthéiéﬁs ] f:'a'ni 'stili' 'séé ah '::-'p'pf:..'—mnitgr' ﬁ:‘.r' 'sEttlér’riE'rit 1 '.:é'r'tajnlyr h'a'uié riai a-;irthn'r'ity' fo

1961 material site grant is na_t hemg used, or gulng to be IJEE[:I'. Tﬁerefor.e,- it séeris that DOT
thay be willing-to felinguish sonié oi all of this material site {except for an existing Parks
Highway rlght-of-way) i exchange for a final resolution and settlement of your claims.
Accordingly, it may be in your Interest 16 ralse the topic of séttlément with DOT. It cettainly
couldn't hurt fo ask. Of tourse; the BLMV would hiave to agrée to clear title to you for any
acreage relinguished by DOT, and the BIA would Dkely have to agree to the settiement. Buta
settlemient would rerove the clouds dver the cuirent state of the'tite to parts af the allotmeant
dcreage you daim, and has the potential t6 result In your ownership of, arid dlear ttle in,
'cijnsi'derably mare acresge than you ovi i-fmre' l can’t‘ pred!ct' w’hat t'he; exact seﬁlemem w{iuld

colirse, GCI's nteresis are altgned with the State’s, and dre entirely encompassed wnhm the
E)éistin'g 'F‘arks f—1i.g",h1~iura'5,r aureage: i w-::iuld' therefi:rre' e‘nr:uura'gé you to donsidet & dialogue with

After reviewing the history of lincertainties and litigation over your aliotment, | €an appieciate
your frastration, To capitalize ai the tigng | hdve taken to reconstrict the legal history arid
status of the property, 1 would be willing to discuss the sifuation with any parties to the éxtent
It could help facilitate a satisfactory resolution to the overall ssues, Ta that end, if you, the
BLM/BIA, the Taiana Chiefs realty departiment or any representative you may chose have any
furthier suggestions to sort vut the respective rights and obligations of all parties, GO starids
'réz‘atin_.‘rfd'pa'rtl'ci'paté 'rt 'rh'ai_.'r' b‘e 'th'a‘t 'th'é're i 'a‘ Ieg'a'l 'r'n'ééhs 'fo ensu‘re t’he 's'fairus' iy I

ready o disciss any that are suggested. Finally, as we have conslsténtly stated, GC[ stands'
reddy to addréss sueh issues promptly and pai ahy prﬂper campensation that a final resulutlun

'shau!d call for.

__Sinceraly,

Mark R. Moderdw
VP, State, Regilatary Affairs, and Carpotate Caonsel

Engl,




