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I. INTRODUCTION

A. Your Requests
Over the last twelve months you have directed three

opinion requests to this office regarding access to and
seross Wative allotments. Your first request (dated May 22,
1979) asked about the effect of Native occupancy on the
establishment of section line road easements under R.S. 2477.=
Your second request (dated July 6, 1979) was for general
guidance about the method for agsuri access to landlocked
Native allotments you had advertised for sale. You alse
asked if you have to disclose any access problems in yourSale advertisement. With respect to 3.5. 2477 easements,
ypu asked whether a section line easement for public access
would suffice for private access to an otherwise landlocked

TT The= The request was entitled “Effect of Starutory Reserva-
tions on Native Allotments” and was answered in a memorandum
by Dennis Hopewell of this office, dated September4, 1979.
The section line easement question was specifically excluded
from that response pending this reply.



allorment. Your final request (dated April 4, 1980) reduced
to its essentials, asked whether the Indian right of way
laws and regulations apply when the right of way on or
through a certified allotmenr coincides. with a surveyed
section line easement arguably granted under R.S. 2477.

5 R.$. 2477 in Brief
R.S. 2477 is an 1866 Act “granting” highway rights of

way over public lands in the following deceptively simple
terms:

The right-of-way for the construction of highways over
public lands, aor reserved for public uses, is hereby

ranted.
Aet of July 26, 1866, ¢«. 262, sec. 8, 14

tat. .
.

This act was initially codified as Revised Statute (K.S.}
2477 and ‘later as 43 U.S.C. $32. It was repeated by Section
706(a) of the Federel Land Policy and Management Act (FLPMA)
of October 21, 1976, FL 94-576, 90 Stat. 2743, 43 U.5.C.
1701, et seq.

Yeur questions focus on the section line easements
appropriated by the Territory and State of Alaska under this
federal authorizing legislation. The Strate statute appropri-
ating the section line easements is codified as Alaskz
Statute {AS} 19.10.0100. However,the the R.S. 2477 grant
includes other kinds of rights of way other than those
apprepriated under this starute. On the other hand, you
should note that the R.S. 2477 grant is specifically limited
to rights of way over “public lands.” The latter point is
“significant, because

to withdraw the

Finally, the Scate’s acceptance of the R.S. 2477 grant
along section lines has had an on-again, off-again historythat musc be taken into account when determining whether the 68 >
easements granted under R.S. 2477 ha ever pecn accepted pyI . Thus, the answers to your questions require some
background in the meaning of the term "public lands” and in
the history of the applicarion of R.5S. 2477 in Alaska. In
order to give some direction to that discussion, however, we
have provided short answers to each of the questions posedin your opinion requests.
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II. SHORT ANSWERS

A May 22, 1979 Request
We agree with the conclusion expressed at page 2 of

your opinion request about the effect of Native use and
eccupancy on the establishment of a section line easement.
However, we would state your conclusion more definitely: tf
use and occupancy were initiated after of the section
line, then the section line easement ig“Bopecior to the
allottee's rights and a right of way across the ailetment
oes net require the consent of the allottee or a grant from
the Unired States. (If use and occupancy began any time 4,
before the survey, then the €abeméat™can only be granted |
with the consent of the allortee and according to the , 75 °°

applicable Indian right of way Laws>
B. July 6, 1979 Request

We know of no principle requiring you to disclose
whether or not there is access*to advertised parcels; further-
more, otherwise valid section Line easements can be used to
provide private access, but they ere also open to the public.
Under some circumstances, however,
can be implied across otherwise un : a
private access to landlocked parceis.
€ April 4, 1980 Request

Whether the Indian right of way laws apply to a Native
allocmenc depends on whether che allettee commenced use and
occupancy before or after a section line right of way was

appropriated by survey.
HII DISCUSSION

A OR.S. 2677
i Ristory and Purpose of R.S._2477

U.S. Supreme Court and Ninth Circuit cases have cast
some doubt an

whether
B.S.

2477
applies in Alaske. A Centralnarrow readi ef ¢t U.S. Supreme Court's op on in Centra

ae , 284 0.8. 463 (19375
in U.S. v. Dunn, 478

F.2¢ 433, 445 (9th Cir. 1973) would indicate thar R.5. 2477
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was only of pre-existing rights rather than_a
of new rights. Strictly construed, this interpretationcould mean that &.5. 2477 was never applicable to Alaska,since it was enacted in1866, one year prior to the purchaseof the Territory.

The Territorial and State cases, on the other. hand,consistently characterize &®.S. 2477 as “in effect, a
standingof federal government” for the grant of a rig

Or way,
|

, 236 P,2d 1221,
1226 (Al tion, the right of
way has been held to come into existence upon the "acceprance"of the atanding offer. See

Eeeger
Onlson, 9 Alaska 389

(D. Alaska 1933); Clark ¥. YEOT, ska 298 (D. Alaska
1938); > Alaska 130 (D. Alaska
1941); - 7 (April 1963);

9 P.2d 121 (Alas. 1961}. Given the
in this jurisdiction and the historical

Teliance -placed upon R.S. 2477 in Alaska as a source of
rights of way across the public domain, we are unwilling to
conclude that the statute has no applicability to Alaska.
He suspect

that if the question were squarely presented to
the Ninth Circuit Courtof Appeais it would agree.

it has been held that R.S. 2477 firste became applicablein Alaska by the Organic Act, of Hay 17, 1884, 23 Stat. 24,
whereby Alaska first became an organized territory. Section
9 of that Act, among other things, provided that the Laws of
the United States be extended to the Territory of Alaska,
re Yv.

wore
@. 10 Alaska, supre at 147. As noted previously,

& construed a3 a standing offer from the federal
gevernment for the creation of a right of way, Girves Kenai

536 P.2d, supra at 1226. Under $
las been held chet the offer can be accepted

(and the right of way created) either (1) by @ positive act
of the state or territory clearly manifesting an intent te 2/accept the offer, Hammerly v. Benton, 359 F.2d, supra at 123.=

"io
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(B.C. Cir. 197
|
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ex (2) by public use of rhe right of way for such a periodof time and under such conditions ase te prove that the offer
has been accepted, id.

Statutory acceptance of the grant, formal expression on
the pare of public officials of an intenrion to construct a
highway or actual public construction of a h ay may allconstitute acceptance of the R.S. 2477

grant by the "positiveact" of the. appropriete public euchoriries. s, in Girves,
gupra, the Alaska Supreme Court held that AS 19.10.0190
TeeeabLishing a highway easement along all section lines in
the State) was sufficient to establish a right of way along
the boundary of plaintiff's homestead coinciding with a
sy ed section line. In » &79
F.2d 842 (D.C. Cir. 1973),
application to the Bureau of Land Management to construct «4

“public highway" from the Yuken River to Prudhod Bay, alongwith enabling State legislation, was sufficient to establish
an acceptance of the federal grant. In addition, the actual
construction or public maintenance of a highway may constitute
aceeptance. See Moulten v. Irish, 218 P.24 1953 (Montana
1923), construction of highways; Streter vy, St :

47 (Nebraska 1901), public msincenazic® and
im:

highways.
Public use (sometimes called “public user") mey also

constitute acceptance o grant in the absence cf any
positive official act. |Whether any claimed use constitutes
acceptance of the grant. however, is. a question of fact to
be decided by the cour It appears that continued and
consistentuse of a right ¢f “ZIF Btre:Toss the public lands by
even one person with an interest in the lands to which the
read gives access may be sufficient to establish public
eens

State ler, 1 Alas. L.J.; gupta at 35° Cicer.ameriy v. Benton, supraat 125. \However,the Alaska Supreme Court hes Belathat were desuiltory or
occasions)gp _ste road. or trail does not create a public
highway, ic. 2/- inal

a? Of course, it is no longer possible to accept the 8.5
2477 grant by any of these methods, because R.S. 2477 was
repealed by FLPMA, supra, in 1976.
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2. Alloements As "Public Lands”

By its terme, R.S. 2477 is only an offer for a right of
way across "public lands.” In discussing this term in the
context of B.S. 2477, the Alaska Supreme Court has noted:

The term “pubkic Lands” means lands which are open to
settlement or other disposition under the land laws of
the United States. It does not encompass lends in
which th rights of the public have passed

and which
Suet

rights of a setrier.

Beginning with the 1684 Organic Act, previously discussed,
Congress has specifically provided for the protection of
lands used or occupied by Alaska Natives. Section 8 of the
Organic Act provided in part: . :

That the Indians or other persons in [Alaska] shall not
be disturbed in the gossession of any lands actually in
their use or occupation er now claimed by them but the
terms under which such persons may acquire title to

|

such lands is reserved for-future legislation by Congress.~
Federal decisions ‘have long recognized the statutory -protection
afforded Alaska Native use and orcupancy. See, e.g., U.S.
Berrigan, 2 Alaska 442 (D. Alas. 1904): U.S. v. Cadzow,
Alaska 135" (D. Alas. 1914}. Departmental regulatione and .policy reinforce the statutes. See, e.g., 43 CFR §§ 2091.1{e),
2091.2-1, 2091.5, 2091.6-3; see aiso

> inion >

h 15, 1960, copy attached).
In snalogous circumstances, the U.S. Supreme Courc has

consistently recognized that railroad land grants ere not to
be construed in derogation ofNative use and occupancy

4 Similar provisions appear in che following acts: Act of
March 3, 1891, c. 561, 26 Star. 1095, § 14; Homestead Act of
May 14, 1898, c. 299, 30 Stat. 412, § 7; Act of June 6, 1900,
e. 786, 31 Stat. 330, § 27.
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rights. That is particularly true where those rights have
been protected by treaty,
States, 92 U.S. 733 (1875) s,
Buttz y. hern Pacific Raid Co., 139 U.S. 55 (1886).

; rthern Pacific Rail Go.. 145
ay . ~ 1gmi ¥, £ B.S.

Supreme Court has specifically protected rights of individual
Native occupancy against competing federal grants even in
the absence of any statutory or trea protections where
those rights flow “from a settled government policy." -

» 261 U.S. 219, 229 (1923). Wherher
Mection afforded in the 1884 OrganicAct and the other legislation specifically noted or from the

settled government policy of protecting Alaska Native use
and occupanc clear thet lands used and

ossupies
ded by

3 Natives are not “public lends"
thin the Mame? and chat the R.$. 2477grant‘Gapfot attach duringany periodOFsuch Séctpanc? -

oe eo ete ae

3. Acts Accepting the R.S. 2477 Grant
‘(io varying widths ato

19.10.0236 Eevey of varying widths along
the section lines in the State. As noted earlier, the
Alaska Supreme Court has concluded this statute is a positiveofficial act constituting acceptance of the R.$. 2477 grant,
Girves, supra. The Territoriel statute accepting the grant
was originally enacted on April 6, 1923 (19 SLA 1923), but
was subsequently repealed (perhaps inadvertently) on January
18, 1949. Op. Ak. Atty. Cen. No. 7 at 3 (December 18,
1569). The statute was subsequently reenacted in substantially
its present form by the 1953 Terrirorial legislature (Act of
March 21, 1953, 35 SLA 1953}. Id. Thus, whether a section
‘line easement has attached to Native occupied lend must be
viewed against the backdrop of the dates of Native occupancy
and the dstes during which Alaska’s acceptance of the grant
was in effect. id only attach
_to lands not i cae oF ApELL 6,
1923, and Jan — 1953, forward.

Additionally, by the terms of the State statute, che
acceptance is dependent on the existence of a “section
line." In the Opinion previously noted, the State Attorney

“ye General also concluded that for the B.S. 2477 grant to
attach under the statute, the

'
" and section lines ascertained,this conclusion; therefore, you must also determine whether

ad
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the lends in question were subject to individual Native use
and occupancy

on the date the section line wea actually
? surveyed. 3: TO ae ay RE ie,

2
earlier, ruction, repair,
dedications, etc.} ean constirute official acceprance of theR.S. 2477 grent. Whether such official action has created
an R.S. 2477 right of way will have to be determined on a
case-by-case basis. .

—— (c> . Rights of way claimed to have been
ereated b Must also be determined om a case-by-
case basis. On the one extreme, an obvious public read
established prior to Native use and occupancy would certainlybe sufficient to constitute acceptance of the R.S. 2477
grant; gee 1 Alas. L.J. 7, On the
other extr clear that desultory or ceca-
sional use of a road or trail by individuals having no
interest in the land to which they obtain access iz netsufficient to create an R.S. 2477 right of way, Hamerly v.
Denton, supra. Whether a given use is sufficient to consti-
tute ecceptance of the R.S. 2477 grant, may have to be
determined judicially in al) but the moat obvious cases.

4 Widths

By State statute, section line casements on “public“lands” ere four rods (66 Feet) wide withthe section line es
a center of the dedicated right of way.2/ Other official

2 The Attorney General aiso conciuded that the R.S. 2477
grant attaches on the date the “protracted * were
published in the Federal Register. with this
posicion; as a practical matrer, the agrams are
not a reliable means of ascertaining the correct position of
the surveyed section line.

8 A right of way 100 feet wide is granted between sections
of land owned by or acquired from the State. Since Netive
occupied lands could not fall within this category, sectionline easements on Native allotments will be confined to the
66 foot width, >

Pub’ ie User
use

State v. Fowler,
equa.

NOt agreprotraction a:(?7/



ects could conceivably establieh larger rights of way. |

Rights of way established by public user appear to be con-
fined to the width actually used, Statev. Fowler, supra.
B Other Access Questions
1 Obliearions To Provide Access

We do nt believe either the allottee or the United
States is obligated to provide a warranty of accass to the
purchaser of an allotment. By atature (AS 34.15.030) Aleska
has incorporated the common Law covenants for title inte any
deed which by its terms “conveys and warrants" real propertyto another. Thus, a deed substantially in the statutory
form includes implied warranties thac at the time of the
conveyance the grantor: (1) is lawfully seized of the -
estate in fee simple and has the right and power, to convey
the premises; (2} that the premises are free from encum-
brances and (3) that he warrants quiet enjoyment of the
premises and to defend the title against 411 persons claiming
the premises. .

You have advised that you use a
to convey restricted Indian lands.

Al

warreaty deed limits the gramtor’s obligation to defend
onlyigeinst claims arising through him. does not Fequire the

grantor 6 seAineTETaims arising through other
persons, 21 CJS “Covenants” § 49. Excepe as so limited, we
believe the deed form you used includes all of the statutory
covenants implied by 34.15.036. Hone of these, however,
include a covenent of access to the land granted. See
ererally, $904, et seg. T1968
edition) . O specifically provides:
“No covenant is implied in « conveyance of real estate,
whether the conveyance contains spécial covenants or not.”
We interpret this to mean that unless there is a specific
covenant

of access, the grantor is not obligated to provide
t.

2 Easements By Conveyance Or Covenant

In spite of the protection this doctrine affords both
the United States and the allottee, we recommend that es a
prudent land manager, you advise the allorree to provide
whatever access it a within his power to provide incident
to the sale of an allotment. That is especially true if, 23
in one case you described to us, the allotcee is selling a

ecial warran deed
a specia

Powell
exmore,



portion of the allotment which would be landlocked by the
remaining lands of the allottee or others. In these circur-
stances, we advise you to insure that appropriate access is
guaranteed through the allottee's other lands either byconvenant or specific grant of easement. Se3 407 and 408.

sec. Conversely, if the
other lands will be Tandlocked by conveyance of a portion of
‘the allotment to a third party, the allottee should insurethat he is reserved an easement in the lende granted. See
28 CJS Easements, § 29. Under these circumstances, failure
to provide or obtain access at the time of conveyance could
xesult in later licigation to establish an easement by
necessity.
3 Essements By Necessity

>»

_Easements by necessityare implied easements scross
otherwise unencumbered tracts where necessary to afford
Access tO an otherwise landlocked parcel, See generally,

supra, 7410. This doctrine comes
re is a unity of ownership between

the dominant and servient parcels at the time the landlocked{i.e., dominant) parcel was severed from the rest of the
estate. The doctrine would apply to both examples discussed
above where the grantor conveys a portion of the allotment
thereby isolaring either the land conveyed or the grantor's
retained lands. In these. circumstances, the courts have
construed the intention of the patties to create an easement
of necessity across the servient estate to provide access to
the landlocked {i.e., dominant) estate.

- As applied in this jurisdiction, the doctrine only
requires proof of reasonable (as opposed to sbsolute) necessityin order to imply an easement. U.S. v. Dunn, 478 F.2d 443,
446 (9th Cir. 1973). Although the easement must be something
more than a mere “convenience,” it {is not necessary to show
that it is the only means of access to the property. In any
event, the determination of whether the easement is 4 “reason-
able necessity” is a fact question which involves considerations
o£ public policy as well as the intent of the parties and
the reasonable utilization to be made of the landlocked
parcel. See generally, Foweli on Real Property, supra, 1 410..

The doctrine has also been applied te Indian lands in
this jurisdiction, cf. ,
353 F.2d 34 (9th Cir. e

-10-
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soughe to obtain an easement to move heavy oil drilling
equipment across Indian reservation lands in order to driil
on lands owned by a mission sociery and leased to the oil
company. The mission soctety had previously been granted
the land by the Unired Scates under a statute permitting
such grants to religious organizations engaged in mission or
school work on Indian reservations. The court concluded
that although the mission society had an easement by necessityfor miegion purposes, the scope of that easement could not
be expanded to accommodate the purposes of the oil company.
We know of no principle which would preciude an easement of
necessity from attaching to lands merely because they are
Indian trust or restricted lands where the easement of
necessity doctrine £s otherwise applicable. See also,
U.S. v. Clarke, 529 F.2d 984 (9th Cir. 1976), aFf"d” T.3 » No. 78-1693, March 18, 1980).

IV. SURSARY

This, of necessity, has been a rather wide-ranging
opinion dealing with the several] general concerns you raised
regarding easements across Indian allotments. We will
summarize some of our conclusions below for ease of reference
A. R.S. 2477 Easements

R.S. 2477 easements can be created either by the
positive acts of authorized authorities or public user of «
right of way across the “public lands.” Native used and
oceupied lands, however, ‘are not "public lands." Therefore,
a vight of way under &.5. 2477 can only be obtained if, at
the time the R.S. 2477 grant is accepted, the lands were nor
subject to the individual use and occupancy rights of an
Alaska Native who has applied for an allotment.
B. Section Line Easements

Whether a section line easement supersedes Native use
and occupancy depends on whether the Native use and otcupancy
preceded either the statutory acceptance or actual survey of
the section {ine easement. If Native use and occupancy
began prior to April 6, 1923, or between January 18, 1949,
and March 21, 1953, rhen the easement could not be imposed
on those lands by subsequent survey of a section line. .If
unoccupied lands were surveyed either between April 6, 1923,

7
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“ts '

and January 18, 1949, or after Mareh 21, 1953, then the
section: line easement supersedes Native eccupancy rights
c. Guarantees of Access

access to otherwise landlocked allotments, you would be wellAlthough there is no legal requirement to guarantee
advised to counsel the allottees to provide access if it is
within their power to do so. Ite is especially important to
provide access where there is an initial unity of title in
the allottee. Under these circumstances an easement of
necessity can de sed to benefit a landlocked parcel.
Providing accese at the time of the grant will avoid later
confusion and possible litigation,
B. Public or Privare Access

You should also be aware that any R.S. 2477 right of
access (whether by section line easement or otherwise)
predating Native use and occupancy is a right of public
access, While it may also permit ivate individuais to
have access to otherwise landlocke parcels, it alse permits
the public at large to use the right of way. Of course,
that does not permit the public to trespass on the allottee‘s
or anybody else's private property.

Ze aeaeDavid S. Case .

Attorney/Advisor

Enclosure

ec: Scott Keep, Div. of Indian Affairs, Washington, D.C.
Area Realty Officer, Bureau of Indian Affairs, Juneau
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