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IN THE UNITED STATES DISTRICT COURT FILED

FOR THE DISTRICT OF ALASKA -
GeT 2‘6;99&'

UNITED soaion TR COUPT

STATE OF ALASKA, DHHF*CFﬁUEﬂ
o O S 4 N N Deput,
Plaintiff, v

vs.
DAVID B. HARRISON, et al.,

Defendants. No. A94~0464-CV (HRH)

ORDETR
Motion for Partial Summary Judamant

Plaintiff, the State of Alaska, moves for partial summary

judgment establishing that the State of Alaska holds a highway
right-of-way on Chickaloon River Road where it crosses the allotment
held by the defendants, David B, Harrison, Penny L. Harrison,
Timothy E. Harrison, Gary D. Harxrison, Bruce A. Harrison, and Donald
R. Harrison ("Harrison defendants").* The Chickaloon Native Village
is also a defendant. This motion is copposed. Oral argument wasg not
requested and, is deemed unnecessary.
FACTS

Plaintiff, State of Alaska, seeks to condemn a right-of-

way across Native Allotment 53702° which was granted to Louls R,

: Clerk's Docker No. 122.

2 This allotment is comprised of the southwest one-quarter
of Section 25, Township 20 North, Range 5 East, Seward Meridian.
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Harrison, now_deceased. Defendants are Harrison's heirs and the
Chickaloon Native Village. 5
‘ The property at issue was designated as a railroad town-
site by President Woodrow Wilson in 1917 by Executive Order 2538.°
Raillroad tracks were laid down to service coal fields. During the
1930's, howevey, the rallroad was no longer needed, and the tracks
were removed and the railroad bed began to be used as a roadway
("Chickaloon River Road").

In 1949, the Department of the Interxior, through Public
Land Order 601, reserved a portion of the land now owned by the
Harrison defendants foxr highway puxposes.! It reserved 100 feet
of land foxr "local roads." Public Land Order 601l was expressly
" [s]ubject to valid existing rights and to existing surveys and
withdrawals for other than highway purposes,”® g.g., the railroad
towngite withdrawal. This resexvation was converted to a right-of-
way in 1951 by Secretary of the Interioxr Department Order 2665.°
In 1955, the Department of the Interior, by Public Land Order
No. 1093, rewvoked the 1917 railroad townsite withdrawal.

In 19%6, Louls R. Harrison applied to the Department of

the Interior;HBureau of Land Management, for a homestead entry dgon

the lands in question. The application stated that the lands
! Clerk's Docket No. 122, Excerpt of Record, page 1.
4 I1d., Excerpt of Record, page 39.
5 Id., Excerpt of Record, page 39,
g I1d., Excerpt of Recoxrd, page 40.
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applied for were "traversed by a roadway constructed ox maintairned

by the Alaska Road Commiseion."’

The entry was granted "[slubject
Eo Local Road Right-of-way 50' each side of the centerline n?

In 1959, the United States Secretary of Commerce quit-
claimed to the State of Alaska "all rights, title, and interxest of
the Deparxtment of Commeyce" to Chickaloon River Road. Alaska Omni-
bus Act, 48 U.8.C. § 21.

In 1961, Harrison relingquished his homestead application
and simultanecusly applied for the same land as a Native allotment,
In his Native allotment application, Harrison repressnted that he
had occupied the land since November 11, 1956.° A certificate of
allotment was issued to Harrison on November 6, 1962, The certifi-
cate makes no mention of the Chickaloon River Road.*®

Louis Harrison died in 1969. His children, the Harrison
defendants, succeeded to ownership of the allotment land in ques-
tion,

In 1981, the State of Alaska undertook substantial im-

provements to the Chickaloon River Road. This undertaking

precipitated a series of confrontations which continue down to the

13 Ly

? Id4., Excerpt of Record, page 45,

9 Clerk's Docket No. 60, Exhibit 11.

¢ Clerk's Docket No. 122, Excerpt of Record, page 48.
L0 Id., Excexpt of Record, page 49-a.

i Id., Excerpt of Record, pages 50-51,
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presant with respect to the location and use of the Chickaloon River
Road. -

In 1983, the regional solicitor for the Department of the
Interior rendered a formal opinion on the issue, concluding that the
Alaska Road Commission and its successox, the Bureau of Public
Roads, had a valid right-of-way across the allotment lands prioxr to
Louis Harrison's occupancy, even though the right-of-way was not
mentioned in the allotment, The solicitor concluded:

[S]ince the road right-of-way was conveyed to

the State prior to the issuance of the Certifi-

cate of Allotment to Harrison, the Certificate

could not convey the road. Failure to note the

prior conveyance can in no way defeat the

State's interest.!?

The parties disagree over who hag maintained the road over
the years. The State of Alaska agserts that it maintained the road,
while the Harrisons assert that any maintenance of the road was done
by the Harrison family and that the only maintenance done by the
State was the construction of two bridges. The parties agree,
howeverx, that the centerline of the road bed was never surveyed, the

road has not been staked and no plat was evexr filed.

DISCUSSION .

-t L2

The State of Alaska moves forx partial summary judgment and
urges the court to find that the Harrison allotment is subject to

the state's right-of-way as a matter of law even though Louis

12 Id., Bxcerpt of Record, pages 4-5.
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Harrison's certificate of allotment does not expressly mention the

right~of~way, 7

The parties agree that a roadway, Chickaloon River Road,
exists across the Harrison allotment. In order for the court to
grant the State's motion, the court must determine that: (1) a
right-of-way for the State of Alaska's benefit was c¢reated for
Chickaloon River Reoad; (2) such right-of-way was neither extin-
gulshed nor abandoned; and (3} the absence of mention of the right-
of -way in Louls Harriegon's certificate of allotment doss not affect
the existence of the right-of-way.

Existence of the Right-of-Wavy

The State of Alaska asserts that it pcssesses a right-of-
way for Chickaloon River Rcad. Accorxding to the State of Alaska,
this right-of-way was first created for the benefit of the Unilted
States in 1949 by Public Land Order 601 which withdrxew and resexved
fifty feet on =ach side of the centerline of all "local xroads"
including the Chickaloon River Road. The United States then quit-
claimed the right-of-way to the State of dlaska in 1959 as part of
the Alaska Omnibus Act.

TﬂgHarrison defendants contend that the reservation unﬁer
Public Land Order 601 did not apply to Chickaloon River Road because
the land which it traverses was land withdrawn from public domain
ag part of the 1917 railroad townsite withdrawal. Thus it could not

also be reserved as a "local road" under Public Land Order 601.
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The;e is no incongistency or conflict betwean the railroad
townesite withdrawal and Public Land Qrder 601. The lattaf wag
éxpressly made subject to the former. Whean, in 1955, the Department
of the Interior revoked the 1917 railroad townsite withdrawal, the
Department of Interior did so without purporting to affect the
right-of-way created by Public Land Order 601, 7The Department of
the Interior reaffirmed the continuing exisgtence of the right-of-way
when Department Order No. 2665 wag issued in 1951 converting the
regervation to a right-of-way. An easement for the road thus exist-
ed well before any entry on the land by Louis Harrison. UNone of
these facts is disputed. Therefore, the court finds that a right-
of -way for Chickaloon River Road was first created for the benefit
of the United Statesg in 1949 and wag later quitclaimed to the State
of Alaska in 1959. There is no dispute about the fact that the
roadway had been conveyed away by the Department of the Interior
bafore Louis R. Harrison's Native allotment entry.

Extinaguishment of the Right-of-Wav

The Harrison defendants posit that even if a right-of-way
was created, certain actions or inactions culminated in the extin-
guishment ofT;bandonm@nt of the right-of-way. First, the Harrigon
defendants assext that "{ulnless the State of Alaska can show that

there was a valid road surveyed, staked and constructed, then no
Y

road exigsted"' because Department Orxder 2665 required that roads

13 Clerk's Docket No. 127 at 3.
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be surveyad and stakad. Section 3(¢) of Department Crdexr 2665

>
v

provided: »

The reservation mentioned in paragraph (&)
and the rights-of~way or easements mantioned in
paragraph (b) will attach as to gll new con-
gtruction involving public roads in Alaska when
the sgurvey stakes have been set on the ground
and notices have been posted at appropriate
points along the route of the new construction
specifying the type and width of the
roads. (Y]

The argument set forth by the Harrison defendants fails
to recognize that the Chickaloon Rivexr Road was aiready in existence
at the time Department Order 2665 was entered; and, since the stak-
ing requirements of. Department Order 2665 applied only to new con-
struction, they were inapplicable to Chickaloon River Road. This
conclusion is further supported by the Alaska Supreme Court's intex-
pretation of Department Order 2665 where the court stated:

[tlhe history of the promulgation of DO 2665

.. demonstrates that the staking requirement
applies only Lo new construction, not exigting
roads.

State v. Alaska Land Title Ass'n, 667 P.2d at 714, 722 (Alaska

1983), cert. denied, 464 U:S. 1040 (198¢). Thus, the fact that

Chickaloon Riyex*Roéd was never staked does not effact the existence
of the right-of-way for the State of Alaska's benefit,

Second, the Harrison defendants assert that they are the
ones who maintained the Chickaloon River Road and that no public use

of the road occurred while the allotment was occupied by Louisg R.

1 Clerxk's Docket No. 122, Excerpt of Record, page 40.
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Harrison; the%efore, the right-of-way was either abandoned or extin-
guilshed. The only evidence put forth by the defendants js an
éffidavit from one of the Harrison defendants, Gary D. Harrison, who
attests thar “any clearing up or mailntenance of the road wag done

by my father and his family.""™ Haxrison does not, however,
have any personal knowledge of whether the state maintained the road
prior to the Harrisons' entry onto the land and the state has put
forth ample evidence--through the affidavits proffered by Pater J,

¥ and David C. Kepler'’--to support its claim that it

Bagoy, Sr.,
had maintained the Chickaloon River Road. More importantly, the
extent of mgintenance by the State of Alaska after creation of the
right-of-way is irrelevant. Once the state acquired ownership of
a road easement, the right-of-way could not be lost by lack of
maintenance or abandonment without the state's vacation of the
right-of-way by the state.'® Even before statehood, Alaska law has
precluded the' extinguishment of public road rights-of-way through
adverse possession. AS 38.95.010.Y Theraefore, the State of

Alaska cannot be deemed to have .lost the right-of-way; and the fact

that the Harrisons may have participated in the maintenance of tha

b -
g sl

15 Clerk's Docket No. 128, { 3.

L8 Clerk's Docket No. 122, Excerpt of Record, pages 9-15.
17 I1d., Excerpt of Record, pages 16-21.

12 Id., Excerpt of Record, page 54.

bk Formexly § 47-21 ACLA (1855).
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Chickaloon Rivar Road after the creation of the right-of-way for the
state's benefit does not extinguish the right-of-way. 5

Lack of Mention of the Right-of-Way
in the Harrison Certificate of Allotment

The Harrison defendants contend that because Louis
Harrison's certificate of allotment did not mention the thckaloon
Rivex Road right-of-way, the state is precluded from asserting any
claim because the Harrison defendants did not have recorded notice
of the right-of-way. There is no room for dispute that Louis
Harrison did have notlice of the right-of-way when he filed his
homestead application. The Chickaloon River Road right-of-way was
first establisghed iﬁ 1949 prior to Louls Harrison's initial entry
onto the property. He had to have seen it. His homestead applica-
rion acknowledged the existence of the road. All of this took place
bafore Louils Harrison applied for or was granted an allotment in
1962,

Where a right-of-way is c¢reated prior to the establighment
of an interest in an allotment, the allotment is subject to the

right-of«way. Bird Bear v. MclLean County, 513 F.2d 190 (9th Cir.

1975) . Moreayver, a native allotment certificate is in the nature
of a quitclaim deed and can convey only the interest held by the
United states. Beard v. Federy, 70 U.S. 478, 479 (186%); see also’
Alaska Land Title Asg'n, 667 P.2d at 727 (the absence of an express
reservation for a Public Land Oxder wight-of-way in a patent doesg
not defeat the existence of the right-of-way). Therefore, since the

United States had quitclaimed to the State of Alaska the Chickaloon
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River Road right—of—way in 1959 as part of the Alaska Omnibus Act,
it could in 1962, only convey its interest in the land subjgct to
éhe right-of-way it had previously deeded to the state. The absenca
of any mention of the Chickaloon River Road in the Harrison certifi-
cate of allotment does not affect the Chickaloon River Road right-
of-way for the benefit of the State of Alaska.
CONCLUSION

Rased upon the foregoing, the State of Alaska's motion for
partial summary judgment establishing that the Harrison defendants’
allotment is traversed by a right-of-way for Chickaloon River Road
is granted. This ruling does not address or resolve the question
of whether the State of Alaska has or has not relocated any part of
the Chickaloon River Road outside the easement whic? the state owns.

DATED at Anchorage, Alaska, this day of October,

1998,

H. Russel Holland, Judge
District of Alaska
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