Betsy Bonnell at BLM faxed me these pages on October 17, 2007. | told her that early in my career it
seemed that there was always an argument as to whether the allottee's use and occupancy preceded
the public land order leading to the Omnibus QCD right of way conveyance. In later years it appeared
that the BLM adjudicators just made all of the allotments subject to the roads noted in the Omnibus
QcCD.

The attached fax includes a couple pages from an August 23, 1982 Regional Solicitor's Opinion regarding
Reservation of Omnibus Act rights of way in patents and in native allotment certificates. The other two
pages is from a BLM guidebook regarding adjudication of Native Allotments.

The Solicitor's memo suggests that the Allotment would only be subject to the Omnibus Road if the use
and occupancy for the allotment comes after the date of the QCD. As the easement interest was
already out of federal ownership, it was not available to the allotee.

If use and occupancy did predate the QCD, then title recovery through the Aguilar procedures would be
necessary.



Appendix 33, page 1
(VcCllll}
T : Rights-of-Way
1on snitor's Opinion, rReservation of Omnibus 'ﬁ.ct
Regional Solil;f lp:tentsop and in Native Allotment Certificaies

{ r
Uinited States Department of the Interior
SEFICE 1 THE SOLITTOR R
WLASKA REGION
Al Y sieee, Siiie LI

Anehorage, Aaska 9051 @ © P}

August 23, 1982 o -
> o B -
Ty - XL
2 T3
‘."!-'-.p ™
B -7
MEMORANDUM "%“fj‘_a @ <
=4
. i =
Toz State Dirsctnt '{faﬁ =
Bureau of Land Mandgement Tn i
Alaska State Office g;

- Troms Attarney :
Offier of tha Regional Soliciter
nlaska Region

Subject: Reservation of Omnibui Act Rightz-of-Way
in Patents and in Native Allotment
Cortificatns {(932) .

By memorandum af July 28, 1982, you set out the BLM's
view that patents and dNative allotment gertificates should
be made subjec:t to those righks—of-way transferrae by
Section 21 of che Alaska Omnibys Act, Public Law BE=70

- {73 Star. 141 at 145) and asked for suggestions and comments
on the propar wording for such 2 convevance provision.

With a few caveats., we agres with your stated view that
patents and allotment certificates are subject o rights-of-.

. way conveyed pursuant o the Alaska Omndibus act. Fizst.
while tha transfer of the rpads waz mandated by Sestion 21
of the Mlaska Omnibus Act, the actual transfer wasg consum-

» mated by a guitclaim deed from the Secretary of Coiwmercs
daced Jyne 30, 1955. Schedule A of thak deed lists the
particular roads transferred btz the State of Alaska. The
wideths of the roads vary and are determined by rszference ko
the applicable Departmental lang orders (i.e., 5.0, 2665 and
PLO's 601, 757, and 1813).

second, the gencral prosadure wWe are agroeing with in
F‘g,n"" this memorandum pertains only to patents and allotment
m,v* e certificates issucd in those cases where the entrins or use
_ F and ocfupancy commenced after the 1958 canveyance to tha
1'”"_3&'5 gz State. The general progédure does not apply to pakedts ar
Pre f'fw allotment cartificates based on entries or use and oosupancy

20 gredating eonvayance of the road. Those situations requirce
a0? & a different treatment, 2§ Well as a carefnl factual analysis,
HAT 1: - g~™dand are not encompaszsed by this memerandum.
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- -~ in Patents and iy Native Allotment Certificatps
sb, aLM | .
Augluzt 23, 1982

Fige 2

It should also »e noteg tharn, while the Native Alletment
Act of May 17, 1906 34 Stac. 137) does nat ssecyiically
provide that a dar:iveo allotment will be subject vo such
rights~ef~way, L% the “ative Allottee’s use and cugupancy
did not commence pricr to the ceonveyance of the partigular -
road inveolved, then that intexest in land was already out of
Federal ownership and was not available to the allottas.
Thus, wa have & unigue situatien whare an interes:z in the
land has baen previpusly comyveved and cannot be part of the

- Native allotment. ilencsa, whers the use and occupancy started

after the conveyance of the road. it would be approgriats to
make t¢he allotment carsificats subjoct to the spezific road
which was esaveoved gursgane o £he Alaska Omnibus Act.

Agcordingiy. i those instaficcss where the width sf the
Omnibys Act road can be detormined, we rocommend convevance
warding similar o the folloawing:

An casement for highway purposes, sxtendin

(numibgr of feot) cagh side oFf the centerling, in the

{rean rame as 1+ appears in Sechdule & of ke guit~

glaim cead) transterrzd to the State Of slaska By ¢he

quitelaim cdeed dated June 30, 1958, and sx:eguted by the

Seporutary of Commerce pursuant t0o the authoricy of the

Alazka Omnibus hct, Public Law 86-70 {73 Stac. 141) as

to (legal desegrigtion or road locaticn as =o townshin,

range ang s2ckicn ag avplicabled.

Where the width o ocod cannet be asesrtained, you can uge
the above language by dzleting "extending inumber of feae)
sach side of bthé cancaclins.”

We bheolieove this languagse sufficiently kiesz the road o
itg lomation and width at the time of the guitelaim dead mf
June 30, 19%5%%. We certainly agree that any realignments,
eLg. ., gInnot b2 recognized in a patent or allotment certi-
ficate unless zhey are coverad by additional rights-of-way
grants and are otherwise praper. In addition, the languaga
set gut above 1s consistent with that ser out in a memorandam
of October 15, 1979 from the Chief, Branch of ANCEA Adjudica-
tion to all ANCSA Saeetion Chiafs. The only differgnse in
the propased language is a correction of the rofdronced date
of the quitelaim deed from June 3, 195% tw June 10, 1959.
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on December 1, 19vu, s the anotfient was a valid
existing right at the time of grant issuange.

Adverse action against either the Trans Alaska Fipeline
System or Northwest gas pipeline rights-of-way must be
ecoordinated with the Branch of Pipeline Monitoring (883).

44 1.0 513s. If use and occupancy does not predsie a notation
of Federal appropriation of land under the prowsmns of 44 LD,
513, the Government's interest will be reserved in the
certificate of allotment and will be protected as long as there
is continued Federal use. Check the field report lor
information as to whether the Government is still using the

right-of-way. Another source to use is the ANCSA Sec. 17(b)

easement file. If it can be determined that the Government no
longer requires the right-of-way, or the use of a 44 L.D. 513
notation was inappropriate t¢ begin with, the notation should
be removed from the regords prior 10 conveyance of the
allotment. These situations require coordination with the
appropriate district office. W use and occupancy predates the
44 L D. 513 notation, the agency will be listed in the heading
of the Native allotment approval decision, and the decision
will state that the Government's authorization o usge the land
terminaies when the detision becomes final

T

QOmnibus Act Roads. Omnibus Act roads were transferred to
the State of Alaska by a quitclaim deed dated Juns 30, 1859,
and are identified in Schedule A of the original desd by
description and mileage. The Department's position is that the
quitclaim deed transferred an easement interest and not the
full fee. Thersfore all allotmenis encompassing an Omnibus
Act road must be made subject to an easement for the road.
However, research is required io determine whether the
applicant'’s use and occupancy predated the quitclziim deed, any
withdrawal for the road, or public use of the road. If the
applicant's use did predate, title recovery is required-to
obtain the easement back, as in other Aguilar-typs situations.
See modified Regional Solicitor's opinion dated August 23,
1982 (Appendix 33).

Omnibus Act road widths are derived basically from
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Chapter V

Secretarial Order 2665, as amended {Appendix 21) and PLO
1613. However, PLO's 801 and 757 may have some impatt.

The specific language to be used in making the Certificate
subject 16 an Omnibus Act road is found in lllustritions 8 and
9a (Glossaries 24a and 28a). There is a wording variation for
thase Omnibus Act roads described in Public Land Order 1613.
Note: Realignment of any Omnibus Act road is a new right-of-
way grant and not subject to the Omnibus Act “rules”.

Also note that the Omnibus Act quitclairri deed diti pass full
fee title {o some sites (as opposed 10 an sasemen! in the case

“of the road system). ! is necessary io examine the

appropriate scheduie to determine .what interest was

~ transferred,

12. Hoads and Trails.

a. General. An allotment may be made subject to traditional
public access routes including roads and trails -when
approving under the 1906 act. First, determine whether

 use and occupancy predated the road or trail. 1t may be
difficult 1o establish a specific date when the road or
trail was first used. Sources that may be of help include a
BLM historian, realty specialists, the ANCSA 3Ssc. 17(b)
easement case file, dated aetrial photographs, State R.S.
2477 Trails System Maps, or Claus Naske's Aliska Road

Based on Deqpan v Hode|, No. A87-252 Civ {D. Alas.)
(1989), the Iditarod Trail cannot be reserved in the
certificate of alloiment based on the National Trails
Bystem Act. However, ihe certificate of alloiment can be
made subject t0 a public use trail based on use of the trail
prior to ang during the time of the applicant's use. This is
true for any public use trail, not only the lditerod. Care
needs to be taken that the trail actually runs through the
“allotment.

Second, establish a width for sach road or trail to which &
certificate will be made subject. The maximum width
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