
Betsy Bonnell at BLM faxed me these pages on October 17, 2007.  I told her that early in my career it 
seemed that there was always an argument as to whether the allottee's use and occupancy preceded 
the public land order leading to the Omnibus QCD right of way conveyance.  In later years it appeared 
that the BLM adjudicators just made all of the allotments subject to the roads noted in the Omnibus 
QCD.   

The attached fax includes a couple pages from an August 23, 1982 Regional Solicitor's Opinion regarding 
Reservation of Omnibus Act rights of way in patents and in native allotment certificates.  The other two 
pages is from a BLM guidebook regarding adjudication of Native Allotments. 

The Solicitor's memo suggests that the Allotment would only be subject to the Omnibus Road if the use 
and occupancy for the allotment comes after the date of the QCD.  As the easement interest was 
already out of federal ownership, it was not available to the allotee. 

If use and occupancy did predate the QCD, then title recovery through the Aguilar procedures would be 
necessary. 
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Subject: Reservation of Omnibus Act Rights-of-way
in Patents and in Native Allotment
Cartificaras (922) ‘

BY memorandum af July 28, 1992, you sat out the BLM‘'s
view that patents and Nativa allotment certificatas shouvid
be made subject to those rights-of-way transferred bySection 21 of the Alaska Omnibus Act, Public Law &6-79

' (73 Shar. 141 at 145} and asked fer suggestions and camments. at the proper wording For such a conveyance’ provision.
With a few coveats., we agree with your stated view that

patents and allotment certificates are subject to righes-of-.
Way conveyed pursuant to tha Alaska Omnibus Act. First,
While the transfer of the roads was mandated by Sectisn 21
of the Alaska Omnibus Act, the actual transfer was consum

+ tated by a quitclaim deed from the Secretary of Commerce
dated Syne 30. 19559. Sehedula A of that deed lists the
Particular roads transferred te the State of Alaska. The
widthsof the roads vary and are determined by reference to
the applicable Departmental land orders (i.4¢., 5.0, 26685 and
BLO's 601, 757, and 1613).

Second, thé geancral procedure we are agreeing with in
this temorandim pertains only to patents and allotinent

mor Sent aeartificates issucd in these cases Where the entrins or use
1a

P and occupancy commenced after the 1959 conveyance to che

18 pt Foe State. ‘The general procedure does not apply to patents ar
Fl 4 allotment certificates based on entries or use and occupancy

aa 7? oredating Gonveavanee of the rdad. Those situations requires
go" E a different treatment, ag Well as a careful factual analysis,atimewtand are not encompassed by this memorandum.
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*

»

5D, QLM
August 23, 1982
Page 2

It shoulda also se motad than, while one Native Allotment
Act of May 17, L906 {34 Stat. 197) dees nat sseciilealiy *

tat _ = me allotment will be subject ts suchProvide that a
Yights-ef-way, if the Matave Allettge’s use and occupancy

+did not commence prior to the conveyance of the particular
road involved, thn that interest in land was already out of
Federal ownership and was not available to the AlLottee.
Thus, wa have a unique situation where an interes: in the

a

land has been previously conveyed and cannot be part sf the
Native allotment. Handa, where the use and occupancy startedaafter the conveyance of the read. i ea Would Se appropriate to
Make the allotment ¢ar fom oh ate subject to the sresifie road
which waa oonaveydd guank op tha Alaska Omnibus act.

Aguardingiy. an those instafess where the width sf the
Omnibus Act road can be detortained, we racommend conveyance
Wording similar to the foellawing:

‘

An easeémenr for highway purposes, extendin
(number of Feet} cach side of the canterlinge, in the
(rmad fame mG 1t appears in Sechdtle A of the auit-
giaim tigead) transferred ta the Stata of Alaska By che
quitelainm de@d dated June 30, 1959, and executed by tre
Secretary of Commerec pursuant to the autheracy of the
Alaska Omnibus Act, Public Law 96-70 (73 Stat. 141} as
roa (legal deseristion or road locaticn as sco township,
Yanat: anG S$fcticn as applicable).

Where the width of cond cannet be ascertained, Useyou canaane above lanauage by deleting “emteending iwuirper Fearn}
@acn side of thé caencerlins.”

We bolieve this Language sufficiently ties the road ta
its lomation and Width at the time of the quitelaim deed af
June 30, 1959. We certainly agree that any realignments,
gte., cannot be recegnized in a patent or allotment certi-
ficate unless they are coverdd by additional rights-of-way
yWrants and are otherwise proper. In addition, che Language
set gut above 18 consistent with that ser out in a memorandum
of October 16, i979 from the Chief, Branch of ANCSA Adjudica-
tion ¢0 all ANCSA Section Chiafa. The only 4iffd¢rencea in
the propased language is a correction of the refdrenced date
of the quitelaim dead from June 3, 1959 to June 30, 1959.
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GENERAL SEAVICES ADMINISTRA THGN
NEN 740-O01-317—-

on December 1, 19su,as-tne ahotment wasa valid
existing right at the time of grant issuance.

Adverse action against either the Trans Alaska Fipeline
System or Northwest gas pipeline rights-of-way must be
coordinated with the Branch of Pipeline Monitoring (983).

10. 4410. 518s. If use and occupancy does not predéte a notation
of Federal appropriation of land under the provisicins of 44 LD,
513, the Government's interest will be reserved in the
certificate of allotment and will be protected as long as there
ig continued Federal use. Check the field report Jor
information as to whether the Government is still using the
.tight-of-way. Another source to use is the ANCSA Sec. 17(b)
easement file. If it can be determined that the Gavernment no
longer requires the right-of-way, or the use of 4 44 L.D. 513
notation was inappropriate io begin with, the notation shouid
be removed from the records prior to conveyance of tha
allotment. These situations require coordination with the
appropriate district office. If use and occupancy predates the
44 L.D. 513 notation, the agency will be fisted in the heading
of the Native allotment approval decision, and the decision
will state that the Government's authorization to wse the land
terminatas when the decision becorneés final.

w
os

17. OmnibusAct Roads. Omnibus Act roads were transferred to
the State of Alaska bya quitclaim deed dated Juns 30, 1959,
and are identified in Schedule A of the original dead by
description and mileage. The Department's position is that the
quitclaim deed transferred an easement interest and not the
full fae. Therefore all allotments encompassing an Omnibus
Act road must be made subject to an easement for the road.
However, research is required io determine whether the
applicant's use and occupancy predated the quitcigim deed, any
withdrawal for the road, or public use of the road. If the
applicant's use did predate, title recovery is required: to
obtain the easement back, as in other Aguilar-typa situations.
See modified Regional Solicitors opinion dated August 23,
1982 (Appendix 33).

Omnibus Act toad widths are derived basically fram
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H-2561-1 NATIVE ALLOTMENTS
Chapter V

Secretarial Order 2665, as amended (Appendix 21) and PLO
1613. However, PLO's 601 and 757 may have some impact.

The specific language to be used in making the Certificate
subject to an Omnibus Act road is found in Illustrations 9 and
9a (Glossaries 24a and 28a). There is a wording variation for
thease Omnibus Act roads described in Public Land Order 1613.
Note: Realignment of any Omnibus Act road is a new right-of-
way grant and not subject to the Omnibus Act “rules”.

Also note that the Omnibus Act quitelaim deed diti pass full
fee title to some sites (as opposed to an easemeni in the case
‘of the road system). it is necessary to examine thie

appropriate scheduie to determine -what interest was
_
transferred,

12. Roadsand. Trails.
a. General. An allotment may be made subject to traditional

public access routes including roads and irails.-when
approving under the 1906 act. First, determine whether'

us@ and occupancy predated the road or trail. it may be
difficult to establish a specific date when tha road or
trail was first used. Sources that may be of help include a
BLM historian, reatty specialists, the ANCSA Sec. 17(b)
easement case file, dated aerial photographs, State A.S.
2477 Trails System Maps, or Claus Naske’s Alaska Road

Based on Deqnanv Hodel, No. A&7-252 Civ (D. Alas.)
(1989), the Iditarod Trail cannot be reserved in the
certificate of allotment basedon the National Trails
System Act. However, ihe certificate of allotment can be
made subject to a public use trail based on use of the trail
prior to ang during the time of the applicant's use. This is
true for any public use trail, not only the Iditarod. Care
needs to be taken that the trail actually runs through the
‘allotment.

Second, establish a width for each road or trail to which a
céftificate will be made subject. Tha maximum width
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