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You have asked several questions conceming Public Utility Easements (PUEs)
at the mtersection of Rewak and Lmversity, and the PUE containing a bicycle path tn the
Lakloey Hill area. Please keep i mind that this memo is limited to the specifics in these two
instances and is not an Attoruey General Opinion.

The greatest difficulty inherenr in the situation springs from the identification
ol the legal ownership of the easement interest. You have indicated that GVEA 1s claiming
an ownership interest in the Rewak PUT because it was not served in the condemnation !
However, unless a specific utility 1s named in the documents creating the easement, it i1s not
at all clcar that in Alaska a utility has such an ownership interest. As a preliminary matter,
it 15 useful fo draw a distinction belween the nght to use a PUE. and the power to regulate
activity in the PUE.

DOT’s Power to Regulate Utilities

Whatever right or property mterest a utility may otherwise have, DOT has been
given the statutory authority to regulate utilines "across, along, over, under or within" a
ROW. AS 19.25.010. Pleasc note that this language may include a utility which is placed
along but not within a ROW. Scetion linc casements arc also subject to DOT regulation of
uvtilities. Fisher v. Golden Valley Flectric Assoc., 658 P.2d 127 (Alaska 1983). However,
by regulation DOT has determined that utility pernits relating to section hine easements are
required only when the section line casement 1s m use or 1s proposed for use. 17 AAC
15.031,

Prior to condemnation, the Rewak lots had standard language on the plat
stating "Easement for future Public Utilities consists of a ten foot right-ot-way for
construction, operation and maintenance of utilities along all side and rear lof lines.”
Fairwest, 60-4962. GVEA had not made nse of the easement.
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Therelore, those portions of the section line easement and the PUE within the
ROW are clearly subject to DOT utility permitting. It 1s less clear that the section line
easement immediately adjacent to ROWs 1s stimilarly under DOT's authority, but a strong
case can be made that 1t 1s.

In the Laklocy situation, if the path is within the ROW, DOT can regulate
uttlity usage to protect the highway use. Whether or not this newly acquired ability to
regulate generated a right to compensation in the existing utilities 1s an open question.
Beecause utilitics are cnutled 1o the cost of alterations due to highway projects, it is likely that
a court would not find that additional compensation 1s due unless DOT’s use forecloses all
utility use. AS 19.25.020. Lucas v. 8. Carolina Coastal Council, 565 U.S. 1003 (1992).
Absent DOT's statutory power to rcgulate utilities in the ROW, the path would be a
subservient use, which could be destroyed by the dominant estate in the utility if the utility's
neced was reasonable.

The Borough's Power Over PUEs

PUEs 1 Alaska are a required function of the platting authority., AS
29.40.070. First and second class boroughs are required to exercise platting authority. AS
29.40.010. The Fairbanks North Star Borough is a second class borough, and does in fact
exercise platting authority. FNSB 17 et seq. Both Lakloey and Rewak are within the
Borough. The Borough has determined that "the platting board shall require reservation of
utility easements along lot lings or rights-of-way within a subdivision when a utility company
demonstrates a specific need for them.” FNSB 17,90.030. They may be vacated (hrough the
short plat procedure. FNSB 17.50.040.

The legal governance of the existence of PUE's strongly suggests that the
Borough has the power to vacate or require them in the exercise of its platting authority to
regulate the development of property, independently of ordinary property interests. Ergo,
even if the court declares that an easement is vacated and no utility retains an interest in it
1f the borough requires DOT to designate PUEs on a subdivision plat as 1t has for Rewak, the
PUE will be resurrected. Sce, A.8. 09.53.275 (DOT must obtain re-plat approval). If DOT
objects to the PUE, it could institute a legal challenge lorcing the borough (o demonstrate
that it has complied with its' own ordinances. If a utility has not demonstrated a need for the
PUE, the Borough may have violated its own ordinances by requiring DOT to place the
PUEs back into the most recent plat. Such litigation would also confirm whether or not a
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Utility which has not used a PUE has any sort of ownership interest. In view, however, of
DOT's ability to subject utilities to its permitting process, I doubt that such litigation would
be cost effective unless some other supporting reason to litigate comes to light.

Utilities' Property Interests in PUEs

The Alaska Supreme Cowrt has determined that the designation of PUE's on
plats does not constitute a public dedication (like & street or park) because the public at large
1s not invited to make use of the easement. Chugach Electric Association v, Calais
Company, 410 P.2d 308 (Alaska 1966). See, AS 40.15.030(dedication). The Chugach Court
found that the subdivider had the right to designate which of competing utilitics could use
a PUE, and found that a utihty which installed facilities against the subdivider's express

of the public served by the utilities using the PUE, not necessarily fo the utility itself or the
general public, Chugach, 410 P.2d at 510. Chugach did not recognize any property interests
i the PUE by uuliues that had not vel constructed improvements.

Chugach establishes firmly that a utility which has not lawfully gained access
to a PUT does not necessarily have a "right” to use the PUE. However, it is not clear that
fee owner may gject a utility that has lawfully entered an easement. The consequences of
a ruling giving the fee owner such a power would be destructive, far reaching, and out of
step with decisional law that has developed in other jurisdictions. In the context of the
Chugach ruling, a court may be attracted 1o an argument that a utility's nterest in a PUE
"vests” upon lawful entry and use, and may even be limited to the value of the facilities
placed 1n the PUE.

The Alaska Supreme Cowrt has also determuned that a utility company can
construct facilities in a roadway section line easement without the permission of the
underlymg fee holder, subject to the permitting authority of the Department of
Transportation. Fisher, 658 P 2d 127. The Fisher and Chugach decisions can be reconciled
because the fee owner/subdivider in Chugach could be cast as the representative of the
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section line * and no claim to the representation of the benefited class. Tn Cisher, DOT could
claim 1ts statutory right to regulate ufility use which could conflict with the eventual
dominant highway use. AS 19.25.010.

Merger of the Section Line Easement

A merger generally occurs when an easement interest and an underlying fee
intcrest in the same property come into the hands of the same party. To determine whether
the Rewak section line cascment was merged mto DOT's underlying fee interest it is
necessary to identify the owner of the section line easemcnt. At least two other states have
considered whether an casement for road purposes will merge into the Fee. In California 1t
probably will not merge, because the cascment 15 held in trust for the general public. Marin
v. Marin, 344 P 2d 95 (Cal. App. 1959) vacated on other grounds, Marin v. Marin, 349 P.2d
526 (Cal. 1960). The Dclawarce court dechned to follow Marin, but refused a merger on
grounds not relevant here. Guy v. Delaware, 438 A 2d 1250 (Del. 1981).

In 1866 Congress adopted a slatute creating a right of way for ughways over
all federal public lands not reserved for other public uses. The statute, commonly referred
to as R.S. 2477, provided:

The right of way for the construction of highways over public lands,
not reserved for public uses, 15 hereby granted.

43 UL.S.C. § 932, repealed bv Pub.L. No. 94-379, Title VI3, § 706(a) {1976). The Alaska
Supreme Court has held that the Alaska temilonal legislature accepted the federal
government's R.S. 2477 right of way grant along section lincs when 1t enacted 19 SLA 1923
on Apnil 6, 1923, repealed 1949, Brice v. State, 669 12.2d 1311, 1513 (Alaska 1983). This

¥

: A scction Ime easement allows the construction of a pubhlic roadway; a use
which wholly dominates the swrface estate once the use is made. The extent of the roadway
use within the boundaries of the easement is limited only by reasonability. Anderson v.
Edwards, 625 P.2d 282, 286 (Alaska 1981). The underiying fee owner has little left once
the highway occupies a section line easement, but DOT, the public entity charged with the
management of the state highway system, has a great deal of intercst, with the statutory
authority to manage other compatible uses. AS 19.245.010.
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territorial legislation cstablished a 66 foot wide tract of land for highways between each
section of land in the public domain in Alaska, the section line being the center line of the
highway. Brice, 669 P.2d at 1314-1315 and n.5. The Rewak scction line came into the
public domain in 1924 and was then impressed with the 66 foot easement

The state statute which accepted the federal grant purported to dedicate the
easement "for use as public highwavs" and specifically provided for the reversion of title
upon vacauon. 19 SLA 1923, While DOT has the statutory authority to regulate and make
use of sectton line easements, the nature of a pubhic dedication and lhe specific language
creating the dedication supgest that it 1s the public that technically holds the easement,
subject Lo statc authority and stewardship, until affirmatively vacated. The section linc
easement will remain valid until technically vacated.

L hope [ have addressed all of yvour concerns. Please feel free to contact me 1f
vou would like to discuss these matters further.

LH/arp
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This memc is in wesponse to your recuest for
clarification {dated June 28, 19%96) to my memo c¢f Jure 13, 1$8€,.
The mamo dezlt with the status of certain PUEs. You numbsred your
requests fcr clarifications, ang so I ska’l number my responses.

1} The shor: answer to your qucdgtion is "yss."  Absent a
Borcugh action to establish or re-establish Lhe Rewak PUEs pursuant
ordinance, the Rewax FU7s were prabahly sxtinguished.

The better rule is that the court can indeed extinguish
a PUE if the utilities actually using it are gerved. Until the
Alasza Suprems Court rules on the rattcer howevar, =Some unccer-ailnty
will remzin. The Rewak 2UR 1a probably extinguished, however, the
judgment desoribes the take by refercnce to schedule A, Page ona
ot schedule A is a straight forward legal descripticn that does not
refer to the PURs. However pagces 2 and 3 are drawings which show
the PUEs. The Borough cculd claim taat these drawings preserved
the PUEs, despite the clsar intent of the litigaticn to extingquish
all other interests in the property. Fuature condemnaticns in which
this 1 an 1issue should wake sgpecific refereace to the
extinguishment of the PUEg in the opening z=nd final deccuments.
Please kezp in mind, however, tke power of the Borcugh to re-impose
them as described in my firet memo.
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Assuming that <he PUEs were judicially extincuishsad at
the Rewak property, the Borough's instance slone- that DOT place
them cn the plat will nci re-instste thom unless the Borcouga <an
demorstrate tachnicsl ccowpliance with 1ts own ordinancegs for
estak’ishing PUEs; wost notably, a demonstratec need by a utility.
This iz what I weant wnen I suggestec in —he first memo that a
techrical cha__ernce ccould ke brought in ¢curt to confirm or deny
the survival of the PJEs. As vou rolked thcugh in vour requegt for
clavificatior, DOT does, clearly, aave the right toc regulate
utilities in the ROW. Requlatory contral may ke a less costly
method Lo achieve the same pragmatic efZect in this case.

2 Your understanding that the fsilure of the merger is
attributadble ¢ a tecanical difference in the "ownership" of tae
eatates ig correcs. Tals is a ayper-techniczsl distinecticon of the

scrt forgiven irn many cother areas ol modsrn law, but usual_y rot in
the law oI zzzl propserty.

Fees obtainec through purchase or condemnaticn by the
government are held in the same way that a private perscn or a
corporation can acld a fee. Although as z coveramental agency DOT
&s Landowner has particular responsibilitiezs established by
coenstitution, statute and precedent to serve and represent bths
ouklic, the nature of The fee it holds 1s no different than any
other [fee sgimple. This c¢an be compared te a land-owning
aorporation wac's by-laws conzrnl its use of land. A saction line
cagement however, owes lLs existence te a historiczsl otfer Lo the
public at _arge, accepted n the cassz of gection lire eascwents con
the public's behalf by & governmenta. entity. Although
philosophically ths responsibilities are eguivailent, the legal
distinction 1n the state of the title 1g disvositive. DLike the
earlier PUEz question however, ths Alaska Suprewre Court has not vyet
ruled on this guestion. I the Court rules Traditionally, there
will be no merger. As I menticned earlier, technica. distinctions

‘ Skould a tvtility rely tc its detriment or the PUE, =
court 1n the future might find that TCI/PF is estopped from
denying the PUE.
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such as this are deeply and ccnsarvatively rootec in propertyv law.
The Court iz less liksly to depeart from traditicn in this area than
in others.

3} Aobsolutely. PJEs in =& DOT ROW are subject to DOT
permittiing. PUEes adjacent to a ROW may be subject toc DOT
permitting. DCT's authority does not spring Zrom “he state of the
title, but from its regulatory authority. A utility which dispuzes
COT's permitting power may have come Lo its error oy falling to
percaive DOT's regulatory role as distinct frem 1is zrole as
landowner. A shif: in perspective may resolve the dispute.

T rope I have resgponced fully Zo your gueslions. Please
feel free to contacl me if you would care to discussg this further.
Co keep in mind that this aavice is limited to the specific
propertias at isgsue. T% does rot have the force or authority of an
Attorney General opinion.

MT.H/amm
I:%‘hatchli\pue2. wpd



PUE's 7/3/96 JFB

In response to Leone Hatch's memo of 7/1/96 clarifying her earlier opinion, I called her with one more
question. "Did the condemmation action vacate the cxisting section line easement?” Her initial response
was that the nature of a section line easement, that of an easement dedicated to the general public, could
not be vacated because the general public is not an entity that had been named in the condemnation. She
said that this issue is a bit fuzzy and may not be held by the courts if they ever hear a casc with this as
they question. It is unlikely that the question will ever be asked, because our regulatory authority over
the use of the section line easement and the ROW corridor makes the question moot.

She acknowledged that if we were verv concemned that no cxisting casements survive the condemnation
that their intended demise could be speeificd in the condemnation documents.



