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This case involves a gravel noonscape |eft by hydraulic

mning in the 19th Century; in the background it features



ferries, stage coaches, gold dredging, abandoned t owns, access
to the Yuba River and mllions of dollars worth of high-quality
construction aggregates (sand and gravel).

During | abor unrest, Western Aggregates, Inc. (Western) had
several union nenbers arrested for trespass in the Yuba
Gol dfields. Sone arrestees filed civil rights suits in state
and federal court, nam ng the County of Yuba (County) as one of
t he defendants. This was the King litigation of which judicial
notice was taken at trial. (See King v. Wstern Aggregates,

Inc. (April 21, 2000, C031188 [nonpub. opn.] (King), of which
judicial notice was taken at trial.) Their theory was that they
were on a public road and therefore County officers should not
have participated in the arrests, because no trespass occurred.
In defense of these suits, the County asserted the arrests did
not take place on public property. |In addition, citizens want
to use the road to reach recreational sites.

Western sued the County to quiet title to the portions of
Western's property over which it was clained an historic public
road ran. After a court trial, the trial court concluded a
public road existed, although the original route had changed.

W affirmthe trial court’s central finding that an
hi storic public road exists through the Goldfields. Wstern has
no right to bar the public fromusing the road and as of the
finality of this decision the trial court shall exercise its
jurisdiction to enforce the public’s right to use this road. W

remand with directions only for the limted purpose of finally



resolving this controversy by specifying the exact netes and
bounds of that public road.
FACTS

The records of the County Board of Supervisors (Board) and
its predecessor, the Court of Sessions, as well as the federa
governnent, establish the existence of a County road known as
the Marysvill e-Nevada Road, which ran along the south side of
the Yuba River in the 1850’s.

An 1851 map based on surveys of the Feather and Yuba River
areas shows a road running fromsouth of Marysville past
Qusley’s Bar and Park’s Bar, two of the mning bars on the Yuba
River. An 1850 Court of Sessions order, authorized by statute
(Stats. 1850, ch. 81, 8 1, p. 200), had nmade all wagon roads
public highways. The trial court found “Mre |likely than not,
the historical ‘Mrysville-Nevada Road” already existed . . . at
the tinme of the 1850 [order], and was enconpassed within its
terns.”

In 1853-1854, the United States Departnent of the Interior
began surveying townships in the Marysville area. Field notes
fromthose surveys confirmthe existence of a road running on
the south side of the Yuba River from Marysville to Nevada
County. An 1855 map based on the surveys shows a road on the
south side of the Yuba River, designhated as the “Marysville &
Nevada Road.” Mners used the road to get to Marysville to the
west or to Nevada County to the east.

In February 1853, the Court of Sessions directed survey of

a road from*“the upper end of Qusley’'s Bar and running to a



ferry opposite the Woster Place,” and the field notes show this
road on the south side of the river. Later in 1853, the Board
approved a ferry license for John Wi ser.

In May 1855, the Board ordered that roads “now travel ed by
wagons and pack mul es” be public highways.

Begi nning in 1855, the federal governnent began issuing
township plat maps of the area, which reflect the exi stence of a
road on the south side of the Yuba River. On Novenber 14, 1855,
t he Board conmm ssi oned another survey to “locate a road from
Weiser’s Ferry on the Yuba River through the mning localities
of Sand Hill, Sucker Flat and Ti nbucktoo [sic] to the main road
| eading fromMarysville to [ Nevada County.]”

On February 3, 1858, the Board voted to vacate a short
segnent of the Marysvill e-Nevada Road because a parallel road
duplicated it. A few days later, on February 9, 1858, the
action was rescinded. |In rescinding the first action, the Board
confirmed the road was a public hi ghway.

An 1861 commercial directory lists post offices in Qusley’s
Bar and Ti nbuctoo and |ists stagecoach lines from“Wser’s
Ferry” past CQusley’ s Bar.

The Board approved an official County map in 1861, and it
shows a County road al ong the south bank of the Yuba River from
Wi ser’s Ferry past Tinbuctoo and into Smartsville.

The federal and state governnments owned the disputed | and
in the 1850's and nostly into the 1870’ s.

By 1867, the federal governnent had conpl eted plat maps for

the rel evant townshi ps. They show the Marysvill e- Nevada Road



ran as shown in the 1861 Yuba County map. The County’s expert
was able to exanmine the field notes and determ ne that the plat
maps were accurate, and the |ocation of the Marysvill e- Nevada
Road can be traced to the present tinme with reasonabl e accuracy
fromthe Park’s Bar Bridge running west.

Charl es Whitecotton was the County’s expert. He prepared
exhibit No. 105, a conposite of assessor’s maps, and at tri al
mar ked the path of the road by connecting dots where he could
ascertain the road had been by | ooking at the original field
survey notes. Witecotton finds assessor’s maps “to be the nopst
accurate as showi ng boundaries.” He also prepared exhibit No.
104, which is a translucent map whi ch shows the rel evant
township plats. He conpared the field notes reflected on
exhibit No. 105 with exhibit No. 104 and they |argely matched.
The survey notes plotted the road at the section (mle) |ines
because the townshi ps had not then been platted. The accuracy
bet ween the plots depended on the terrain, but by enploying
t opographi ¢ maps, “surprising” accuracy is possible.

In 1877 a petition was filed alleging residents near the
road had closed part of it. The district attorney nade a
report, and the Board found the road was a County road and
ordered renoval of the obstructions. An issue at trial was the
meani ng of “Walters & Co. Ranch” in the mnutes relating to this
incident. Wstern asserted it referred to a corporation, not
| and owned by Walters and Smith. Witecotton took the view that
“Walters & Co.” nmeant VWalters and his associates, and therefore

the road referred to related to the parcels at issue herein.



Based on this evidence from 1850 to 1877, Western's trial
expert, Philip Sutherling, admtted there is evidence show ng
the Marysvill e-Nevada Road was a County road.

During the late 19th century, there is little docunentary
evi dence of activity along the Marysvill e-Nevada Road. But
Sutherling admtted that substantial mning continued in the
area and there was a need for access.

Interest in this area expanded in the 1890-1900' s when
private mning conpani es began dredging for gold along the Yuba
Ri ver. The conpany town of Hammonton, naned after Wendell P.
Hanmon, was founded on the south side of the river between about
1902 and 1905. Hanmonton was the site of massive dredging in
the early 1900's, when at |east four major dredging conpanies
operated in the area. Hammonton Road, as part of the
Marysvi |l | e- Nevada Road was then called, was the nmain access
route to Hanmmont on and the conpany town of Marigold. As the
dredgers proceeded, the road along the south bank of the river
was repeatedly dug up and rerouted. It was understood that any
conpany that dredged through the road had to relocate it. One
of Western’s predecessors acquired sonme parcels in a 1915 deed,

whi ch reserved the ranch and county roads now upon . . . the

property, and required that roads were to be replaced “in
substantially the same condition,” and “in approximately the
sanme | ocation” after dredging.

Western’ s predecessor, Yuba Consolidated Col dfi el ds,

acquired the other dredgi ng conpani es by 1930.



The California Debris Comm ssion (CDC) was forned by
Congress to counter the effects of hydraulic mning. (See G ay
v. Reclamation District No. 1500 (1917) 174 Cal. 622, 628-630.)
In June 1908, there is an exchange of correspondence between one
of Western’s predecessors and the Arny Corps of ENngi neers,
referring to “main traveled road to Hammonton” and the need to
keep the road open for use by the public. In 1909, there is an
extensive diary with repeated references to CDC work on the
“county road” by various dredging conpanies and others. The
road nentioned is near the Yuba River canps erected for the CDC
work. (See Yuba Inv. Co. v. Yuba Consol. G Fields (1920) 184
Cal. 469 [describing some of the CDC work].)

The official Yuba County maps of 1909, 1914 and 1917 show
Hanmmont on Road as a county road.

Exhibit Pis a report to Western’s counsel by Sutherling,
in connection with the King litigation, ante, dated March 22,
2000. It recites Sutherling s conclusions regarding various
pi eces of evidence clained to show the road was public. Janes
K. OBrien (a successor to James O Brien in sone of the chains
of title) filed an affidavit in U S. District Court stating the
public used the road from Hammonton to Marysville. It also
states the outcome of that litigation: The Marigold Dredging
Conmpany coul d dredge the road “as long as a suitable detour road
was provided.” It appears the affidavit was filed in 1918-1925,
al t hough the precise date is not stated.

Newspaper articles between 1910 and 1930 di scuss the use of

county funds to inprove the road to Hanmonton. Parts of the



road were not then passable all the way to Park’s Bar Bridge,

but the road went at |east through Hammonton. By the |ate
1930's, the road from Marysville into Hammonton and Mari gol d was
paved and open to the public.

The County mai ntai ned the road i nt o Hammont on during the
1930’s and 1940's. A 1934 state traffic survey shows 100 to 500
cars used Hanmont on Road each day, and called it an inportant
county road. A 1937 map shows the County nai ntained a paved
road to and past Hammonton, and to Mari gol d.

The official 1941 Yuba County map shows a road through
Mari gold and Harmonton to the Park’s Bar Bridge, designated with
doubl e-parallel lines just as the road to Hammont on had been on
the 1909, 1914 and 1917 official County maps. A 1949 map
prepared by the County shows Hamont on Road as a “County | ocal
road, old,” and shows a road running east from Hammonton towards
the Park’s Bar Bridge as a “county |ocal road, new.”

A witness testified his uncle drove himthrough the towns
of Marigold and Hammonton and east all the way to the Park’s Bar
Bridge in 1949 w thout encountering any obstacl es.

Hanmont on was dredged out of existence about 1957.

In 1966, OQis Kittle, an engineer for the Arny Corps of

Engi neers, investigated and issued a report on the origin and
present status of the Hamonton Road running north fromthe
junction with the Marysville-Smartsville Road to the (now
abandoned) towns of Marigold and Hammonton[.]” Kittle concl uded
“[t]he road’ s early establishment and acceptance as a public

road and its continuing use to the present by the general



public” made it a public road. 1In part Kittle describes
interviews with three know edgeabl e peopl e who bel i eved
Hanmont on Road was a public road. The first was a Yuba County
road conm ssioner. The second was C. D. Brophy, Wstern’'s
predecessor’s caretaker (and | ater conpany superintendent): He
stated the road was a public road maintai ned by the county, that
t he conpany had m stakenly installed a | ocked gate in 1965, and
the gate had been | ocked open to prevent future m stakes. The
third was the chief of the Sacramento survey section of the Arny
Cor ps of Engineers: He had personally used and known the road
as a public road since 1927.

In 1968, Western's predecessor gave an easenent to the
United States granting access to an “existing haul road.” A
stated reference point for the easenent included “a point in the
center of the public road known as the Hamont on Road.”

In the 1970's, Western's predecessor gated the road. Too
little gold remains in the area to be mned, and Western now
sells sand and gravel fromthe Gol dfi el ds.

Western’s brief states there is “overwhel mi ng evi dence that

bet ween 1905 and 1999, operators in the Gol dfields have
repeatedly torn up, dredged through, rerouted, blocked, and
gated these roads.” W accept this factual adm ssion. (County
of El Dorado v. M sura (1995) 33 Cal.App.4th 73, 77.)

In litigation between private parties, the Yuba County
Superior Court issued a judgnent finding an historical road had
exi sted. (Henwood v. Yuba Co. Nat. Resources, Yuba Co. Super
Ct. No. 43426 (Henwood) [the Henwood case, of which judicial



notice was taken].) |In part, the Henwood judgnent indicates in
1901 “there was an existing roadway which ran in a generally
westerly and southerly direction fromthe Park’s Bar Bridge

al ong the south bank of the Yuba River to what is now this
Hanmont on- Smartsvill e Road.” Between 1905-1915, it was severed
by the CDC work. “The evidence also reveals that there were a
nunber of floods and washouts in the early 1900’s, and al so the
gquarry comenced operations during this tine. The road appears
to have been re-routed around the quarry site. . . . [T]he

evi dence points to the fact that the portions of the road |vying
to the east of the [CDC site] was further broken up during
stornms and fell into alnost total disuse. . . . By the late
1960’ s, only bits and pieces of a road or roads existed in this
area east of [the CDC work]. However, it is inpossible for the
Court to tell if these remnants were |eft over fromthe original
Hi storical Road or were a result of new roadbuil ding
activities.”

The County conceded the road through Hanmonton to the
Park’s Bar Bridge did not equate to the Marysvill e-Nevada Road,
but the trial court found it functioned in its stead.

DI SCUSSI ON

I. Scope of review on appeal.

A. Standard of revi ew.

Western points out that the “de novo standard of review
applies to m xed questions of |aw and fact when | egal

i ssues predom nate.” (Harustak v. WIkins (2000) 84 Cal. App.4th

208, 212.) But this trial was a contest of conpeting evidence,

10



i ncludi ng expert testinony. The facts are not interm xed with
| egal issues and therefore we do not apply de novo review, but
view the evidence in favor of the judgnment. (Bancroft-Witney

Co. v. McHugh (1913) 166 Cal. 140, 142.)

B. Any evidentiary quarrels are waived

Al nost none of the evidence just summari zed is described in
Western's briefs, and what evidence Western does nention is
portrayed favorably to Western. Western asserts it raises
strictly legal clains, and chastises the County for including a
t horough statenent of facts in its brief.

The County points to the rule that an appellant has the
duty to fairly sunmarize the facts in the light favorable to the
judgnment, and correctly points out that the failure to do so
results in a waiver of evidentiary clains. (Foreman & O ark
Corp. v. Fallon (1971) 3 Cal.3d 875, 881.) The duty to adhere
to appellate procedural rules grows with the conplexity of the
record. (See Akins v. State of California (1998) 61 Cal.App.4th
1, 17, fn. 9.) This court recently issued a decision
enphasi zing the inportance of a thorough and accurate statenent
of facts. (Lewis v. County of Sacranento (2001) 93 Cal . App.4th
107, 112-114 [“Despite their own deficient statenent of the
facts, plaintiffs have the chutzpah to conpl ai n about
def endants’ statenent of facts”].)

Al t hough Western contests sone facts in footnotes, these
poi nts are not headed as argunents and are waived. (Cal. Rules
of Court, rule 14(a); Landa v. Steinberg (1932) 126 Cal . App.

324, 325.) Thus it is true that Western does not explicitly

11



rai se evidentiary issues. But |egal issues arise out of facts,
and a party cannot ignore the facts in order to raise an
acadenm c | egal argunent. “[A]ppellate counsel should be
vigilant in providing us with effective assistance in ferreting
out all of the operative facts that affect the resol ution of

i ssues tendered on appeal.” (Lewis v. County of Sacranento
supra, 93 Cal.App.4th at p. 113.)

Western has not waived the |legal issues it raises. But in
addressing Western’s issues we will not be drawn onto inaccurate
factual ground. Western disavows any quarrel with the facts,
both inplicitly by omtting a fair statement of facts, and by
chastising the County for providing this court with a thorough
statement of facts. |If Wstern had had any di sputes about the
facts as found by the trial court, they have been wai ved.
(Foreman & Clark Corp. v. Fallon, supra, 3 Cal.3d at p. 881.)

C. W will not consider the newtrial exhibits.

As the County observes, Western's brief relies on newtrial
noti on exhibits. Western asserts these exhibits should be
factored in with the trial evidence and revi ewed de novo.
Western goes so far as to assert: “[I]t would be nearly
i npossible to decide this case without” considering these
exhibits “and we urge the reader to [consult them before even
comenci ng to anal yze the briefs.”

Western bore the burden of proof inits quiet title action.
(Ernie v. Trinity Lutheran Church (1959) 51 Cal.2d 702, 706
(Ernie).) Western's brief |eaves the reader nystified as to

what was introduced at trial and why critical evidence was not.
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We decline to | ook at these exhibits for several reasons.

First, Western has not argued that a new trial should have
been granted. W decline to make the argunent for Wstern.

(See People v. G dney (1937) 10 Cal.2d 138, 142-143.)

Second, the new trial notion was not brought on the ground
of newly discovered evidence.

Third, we do not have these exhibits. The parties
stipulated that the record should contain “all exhibits either
admtted into evidence or rejected at trial,” but that does not
i nclude these exhibits. Were exhibits are mssing we will not
presune they woul d underm ne the judgnment. (Ponmerantz v. Bryan
Motors, Inc. (1949) 92 Cal. App.2d 114, 117.)

Fourth, Western’s assertion that these exhibits depict in a
nore conveni ent form evidence already introduced at trial is not
correct, as the County pointed out in its opposition to the new
trial notion. They were naps that expert creators opined were
accurate. Their foundation had not been tested in the trial
court. It would be inproper to consider themon appeal. (See
Love v. Wolf (1964) 226 Cal.App.2d 378, 392, fn. 4.)

Fifth, the gist of the maps, according to the decl arati ons,
is that “although there is sonme overlap between the 19th Century
road . . . and the 1999 haul road . . . they are not congruent
over nost of either road’ s length.” At oral argunent counsel
asserted the CDC noved the Yuba River by over a mle and the
roads varied at sonme points by up to a third of mle. That the
road has been rerouted is conceded.

Si xth, Western has waived any challenge to the evidence.

13



We disregard the briefing that relies on these exhibits.

1. A public road exists through the Gol dfi el ds.

At oral argunent and at various points in its briefs
Western assunes “formal procedures” were required to establish a
road in California at the relevant tinmes. Because Western
assunmes no “formal” road existed, it builds its case by arguing
the only road was a road by prescription, which could be |ost by
di suse. The predicate for this claimis erroneous: This case
is not about a road by prescription, but by dedication,
principally by a federal statute. Wstern refers to the federal
statute en passant, but does not cone to grips with its sweep.
In this section we will discuss the historic federal mning | aw
of 1866, which opened federal |ands to exploration, reversing a
prior federal policy of reserving |lands. The federal |aw
i ncorporated state | aw principles, both generally regarding
| ocal laws and mning custons, and in particul ar regarding
roads. Therefore, we will describe the | aws regardi ng roads
applicable in California and Yuba County. W w Il conclude an
1855 Board order nmade the then existing road public as far as
state | aw was concerned, although the road, or nuch of it, ran
over federal lands. 1In 1866, the federal government dedi cated
the federal |ands for use as a public highway, thus confirm ng,
as a matter of federal |law, the public nature of the road. The
owners of the parcels privately owned before 1866 inpliedly

dedi cated those portions to public use.
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A. Pre-1866 California conditions

When gol d was discovered in California, a wave of hopeful
people (nostly nmen) rushed to California, and Statehood foll owed
shortly in 1850. (See Holliday, Rush for Riches (1999) pp. 56-
99.) By then, a nunber of |egal questions had arisen.

Upon the cession of California by Mexico, title to al
| ands not vested in individuals passed to the United States,
pursuant to the Treaty of Guadel upe Hi dal go. Upon Statehood,
sovereignty passed to California. “Thenceforth, the only
interest of the United States in the public | ands was that of a
proprietor[.]” (Wodruff v. North Bloonfield G avel M ning Co.
(D. Cal. 1884) 18 Fed. 753, 772 [9 Sawy. 441].)

The conmmon | aw and the civil law (from Rome through Spain
and Mexico) held that a gold mne presunptively belonged to the
sovereign. (1 Lindley on Mnes (2d ed. 1903) 88 2-4, pp. 6-9,
88 11-12, pp. 16-19 (Lindley); see More v. Smaw and Frenont v.
Fl ower (1861) 17 Cal. 199, 212-216 (Frenont v. Flower). ) An
early position of the federal governnent was that the United
St ates succeeded to the gold regardless of the title to | and.
(Yale, Legal Titles to Mning Cains and Water Rights, in
California (1867) pp. 21-22, 27-29 (Yale).)

This position defied |ocal custons and was abandoned. 1In a
sem nal opinion by Chief Justice Stephen Field, who was
intimately famliar with [ ocal mning custons, the California
Suprene Court overruled prior holdings and concluded that a U. S.
gover nnent patent presunptively conveyed the mnerals underlying

the land. (Frenont v. Flower, supra, 17 Cal. at pp. 224-226;
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see Yale, supra, p. 88 [as a Yuba County Assenbl ynman, Field
wote the California statute enforcing local mning custons].)
Long before this legal point was resolved or the California
| ands were surveyed, thousands of m ners had begun work: They
were trespassers. (See Boggs v. Merced Mning Co. (1859) 14
Cal . 279, 374-375; Ilrwin v. Phillips (1855) 5 Cal. 140, 146.)
The United States had had a policy of reserving val uabl e
m neral |ands and not opening themto free exploration.
(Def f eback v. Hawke (1885) 115 U.S. 392, 401 [29 L.Ed. 423, 425]
[per Field, J.].) Associate Justice Field stated for the United
States Suprene Court: “The discovery of gold in California was
followed, as is well known, by an inmense imrigration into the
State, . . . The lands in which the precious netals were found
bel onged to the United States, and were unsurveyed, and not
open, by law, to occupation and settlenent. . . . For eighteen
years, from 1848 to 1866, the regul ati ons and custons of m ners,
as enforced and nol ded by the courts and sancti oned by the

| egislation of the State, constituted the | aw governi ng property

in mnes and in water on the public mneral lands. . . . The
policy of the country had previously been . . . to exenpt such
lands fromsale. . . . [The 1866 act] continued the [de facto]

system of free mning, holding the mneral |ands open to
expl oration and occupation, subject to legislation . . . and to

| ocal rules.” (Jennison v. Kirk (1878) 98 U S. 453, 457-459 [25
L. Ed. 240, 242-243].)

16



B. The 1866 federal act.

The 1866 federal act abruptly shifted national |and policy
fromone of “reservation” or wthholding of |and except for
speci fied purposes to one of opening the land to all comers, to
speed econom ¢ devel opnent and settlenent, primarily in the vast
western states, during the i mediate post-Civil War era. (Yale,
supra, pp. iv-v, 10-13 [describing |egislative process,
including desire to pay off the federal war debt].) This
unprecedented shift in outlook toward federal |ands left the
pol i cymakers sonmewhat at sea regarding the nmethod to achieve the
new goals. Two critical features of this broad |aw are directly
pertinent to this case. First, the law incorporated state |aw
princi ples, eschewi ng the inplenentation of national standards,
regardi ng acquisition of roads over public |ands. Second, no
application was necessary to acquire specified rights over
federal |ands, including roadways, nor did such roads have to be
recorded after they were established. This nade the creation of
roads extrenely easy in the West, and thousands of roads created
under the 1866 act continue to exist. But given the varying
state laws applicable to the creation and nai ntenance of those
roads, and given that no recordation of roads was required by
federal law (or by nost state |aws), w despread confusion
ensued.

The federal act was “faulty and crude in the extrene, and
t he enbarrassnments surrounding its proper interpretation are
still encountered in the courts[.]” (Lindley, supra, 8§ 54, p.

81l; see Yale, supra, pp. 9-13.) However, according to Judge
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John F. Davis, a mning | aw expert, “The passage of this |aw was
heral ded by the press of the whole Pacific slope as the greatest
| egi sl ati ve boon conferred upon it by congress since the
adm ssion of California into the Union.” (Davis, “Hi story of
the Mning Laws of California” published in Bench and Bar of
California (1901) p. 310.) “This law of 1866 was nore inportant
as marking an era in the land policy of the governnent than as
an effective neans of settling mning titles. |In fact, we are
sonetines tenpted to believe that was the only good that canme of
it.” (ld. at p. 311.) Apart fromreversing the “ancient” and
“illiberal” policy of reservation (Yale, supra, pp. iv-v), the
act was a “legislative boon” to California because the structure
of the act, as a whole, defers to local existing conditions,
custons and laws. (I1d. at pp. 355-356, 358-359.)

In particular, for our purposes, the federal act of July
26, 1866 (14 Stat. 251, 253) provided in part: “The right of
way for the construction of highways over public |ands, not
reserved for public uses, is hereby granted.” This provision is
often referred to as “Revised Statutes 2477” or by its later
designation, title 43 United States Code section 932, since
repeal ed by the Federal Land Policy and Managenent Act of 1976
(FLPMA) . (Pub.L. No. 94-579, Cct. 21, 1976) 90 Stat. 2743,
2793; 43 U.S.C. 8 1701 et seq.; see United States v. Gates of
t he Mount ai ns Lakeshore Honmes (9th Cir. 1984) 732 F.2d 1411
1413, fn. 3; WIlkenson v. Dept. of Interior of United States
(D. Col 0. 1986) 634 F.Supp. 1265, 1272 (WIlkenson).) W wll

refer to the provision as R S. 2477, its nost popul ar nane.
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(See Latta, Public Access over Al aska Public Lands (1988) 28
Santa Clara L.Rev. 811, fns. 2-3 (Latta).)

Roads to access mnes and link towns were critical to the
federal policy of open exploration. “Good conmunication
t hroughout mning districts is indispensable for thorough
devel opnent and economni cal working, affording rapid and cheap
intercourse with the sources of supply, as well as anong the
adj acent mnes.” (Yale, supra, p. 378.) “The object of the
grant was to enable the citizens . . . to build and construct
such hi ghways across the public domain as the exigencies of
their localities mght require, wthout nmaking thenselves |iable
as trespassers.” (Wells v. Pennington County (1891) 2 S.D. 1
[48 N.W 305, 306].)

Pre-1976 R S. 2477 roads are entitled to protection. (43
US. C § 1769(a); Southern Utah WIderness Alliance v. B.L. M
(D. Utah 2001) 147 F. Supp.2d 1130, 1133 (SUWA).) They “are
‘maj or conponents of the transportation systens in nobst western
states.”” (SUWA supra, 147 F.Supp.2d at p. 1133.) “[Q ne need
but to raise their eyes, when traveling through the Wst to see
the innunerable roads and trails that | ead off, and on, through
the public domain, into the wlderness where sone prospector has
found a stake (or broke his heart) or a homesteader has found
the valley of his dreans and | aboriously and sonetimes at very
great expense built a road to conformto the terrain, and which
in many instances is the only possible surface access to the

property by vehicles required to haul heavy equi pnent, supplies
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and machinery.” (United States v. 9,947.71 Acres of Land (D.
Nev. 1963) 220 F.Supp. 328, 331 [R S. 2477 case].)

Sone believe these roads inpair nodern federal |and
managenent interests, and sone espouse the view that federal |aw
ought to govern recognition of R S. 2477 roads. (E.g., Comrent,
Revi sed Statutes 2477 Right-of-Way Settlenment Act: Exorcism or
Exercise for the Ghost of Land Use Past? (1996) 5 Dick. J.

Envtl. L. & Pol’y 315; but see Helle, Ten Essential Points
Concerning R S. 2477 Rights-of-Way (1994) 14 J. Energy, Nat.
Resources, & Envtl. L. 301, 303-304, 311-312 (Helle).)

Al though R S. 2477 is an offer by the federal governnent,
it could be accepted by the public, according to the applicable
state | aw governi ng dedications. (MRose v. Bottyer (1889) 81
Cal . 122, 126 (McRose); Ball v. Stephens (1945) 68 Cal . App. 2d
843, 846 (Ball); Streeter v. Stal naker (1901) 61 Neb. 205 [85
N.W 47, 48]; Lovelace v. Hi ghtower (1946) 50 NNM 50, 55-64
[ 168 P.2d 846, 867-875] (Lovel ace); Standage Ventures, Inc. v.
State of Arizona (9th Cir. 1974) 499 F.2d 248, 250; see Bader,
Potential Legal Standards for Resolving the R S. 2477 Ri ght of
Way Crisis (1994) 11 Pace Envtl. L.Rev. 486, 491, 502-503
(Bader); Annot., Necessity and Sufficiency of Acceptance of
Grant of Right of Way over Public Land for Public H ghway (1917)
1917A L. R A 355, 359.) The federal governnent has acknow edged
as much in admnistering RS. 2477. (See In re Barnes (1999)
151 Int. Dec. 128, 132-133 [1999 W. 33220771 (D.O.1.)] [citing,
inter alia, Ball, supra, 68 Cal.App.2d 843]; In re Meeds (1974)
83 Int. Dec. 315, 317-318, 320-322 [1974 W 25306 (D.O.1.)].)
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A mgjor difficulty is the 1866 act had no recordation
requi renents, and the federal government never inposed one.

(See Helle, supra, 14 J. Energy, Nat. Resources, & Envtl. L. at
pp. 303-304, 320; Urquhart, Protecting Access to Federal Lands
(2001) 15 Nat. Resources & Env't. 192, 193.) Therefore it may
be a difficult factual issue whether a road was created before
the | and was patented. (Bader, supra, 11 Pace Envtl. L.Rev. at
pp. 487-488 [many R S. 2477 roads “forgotten by the state and
federal governnment, but never formally abandoned”].)

However, when federal |and was granted (patented), the
grant was subject to any interests the United States had al ready
conveyed, including any R S. 2477 hi ghways, recorded or not.
(Bequette v. Patterson (1894) 104 Cal. 282, 284-285; MRose
supra, 81 Cal. at p. 126; Murray v. City of Butte (1887) 7 Mont.
61 [14 P. 656, 657]; Lindley, supra, 88 530-531, pp. 880-881;

Ri cketts, Amer. Mning Law (4th ed. 1943) § 626, p. 368.)

Sonetimes proof of an R S. 2477 road is by proof of |ong
publ i c usage, the same type of evidence used to show a road by
prescription. (Cf. Hartley v. Vermllion (1903) 141 Cal. 339,
348-349.) But perfection of a public right-of-way under R S.
2477 does not depend on adverse use of the land as a road, as in
cases invol ving prescriptive rights-of-way. (Hatch Bros. Co. v.
Bl ack (1917) 25 Wo. 109 [165 P. 518, 519-520].) Acceptance can
be by approval of a governmental entity, or “until a highway is
established in a nmanner recogni zed by the law of the state[.]”
(United States v. Pruden (10th Cr. 1949) 172 F.2d 503, 505; see
Schwerdtle v. County of Placer (1895) 108 Cal. 589, 591-592 [use
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by public wi thout objections for many years] (Schwerdtle).)
Dependi ng on state |law, public use need not be for a specific
length of time (Lovel ace, supra, 50 NNM at pp. 54-64 [168 P.2d
at pp. 866-873]) nor are formal proceedi ngs needed. (Ball,
supra, 68 Cal.App.2d at pp. 846-847; Martino v. Bd. of Commrs.
(1961) 146 Colo. 143, 148-149 [“*User is the requisite el enent,
and it may be by any who have occasion to travel over public
lands’”]; Morrison, Mning Rights (16th ed. 1936) p. 240;

Ri cketts, supra, 8 627b, p. 369.) Congress, in enacting R S.
2477, was presunmed to know that “There is no particular formor
cerenony necessary in the dedication of land to public use. Al
that is required is the assent of the owner . . . and the fact
of its being used for the public purposes intended[.]”
(Gncinnati v. Wite s Lessee (1832) 31 U S. 431, 440 [8 L. Ed.
452, 457] (G ncinnati).)

In California, “Dedication of land to a public use is
sinply setting it apart or devoting it to that use. To
constitute a dedication at common | aw no particular formality of
either word or act is required.” (Smth v. Cty of San Luis
Obi spo (1892) 95 Cal. 463, 466.) “[U se of the street by the
public for a reasonable length of tinme, where the intention of
the owner to dedicate is clearly shown, is sufficient, wthout
any specific action by the nmunicipal authorities, either by
resolution or by repairs or inprovenents.” (ld. at p. 470.)

“Many cases hold that an offer to dedicate | and may be
inferred fromthe owner’s | ong acqui escence in a public use of

the property under circunstances which negative the idea that
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the use was under a license.” (Union Transp. Co. v. Sacranento
County (1954) 42 Cal.2d 235, 240 (Union Transp.).) But
acceptance by public use alone could inpose an unwanted public
liability. The California Supreme Court “concluded that while
public use alone m ght constitute acceptance for purposes of the
public’s right to use the road, acceptance by public use al one
woul d not suffice where the issue was one of governnenta
l[iability for failure to maintain. |[The court also] held that,
al t hough ‘sone official action consistent with an acceptance of
the dedication” was required, no ‘formal act of acceptance was
necessary. [Union Transp.], supra, 42 Cal.2d at p. 244.) *'Any
action of the responsible public officials show ng an assunption
of control over the road’” was sufficient recognition that the
road was a public highway. (lbid.) Evidence that [a]
superi ntendent of roads sent road equi pnment to that portion of
the road with instructions to make repairs on it supported the
i nference of inplied acceptance by the county.” (Re-Qpen
Ranbla, Inc. v. Board of Supervisors (1995) 39 Cal. App.4th 1499,
1506-1507.) In 1955, the Legislature abrogated part of Union
Transp., supra, 42 Cal.2d 235, by anending Streets and Hi ghways
Code section 941 to provide that no road woul d becone a hi ghway
by user. (lbid.) That did not invalidate existing roads.

| npl i ed dedications are of two kinds. As indicated, one
i nvol ves very long use. (Hartley v. Vermllion, supra, 141 Cal.
at pp. 348-349; see Tilton v. Inhabitants of Wnham (1899) 172
Mass. 407, 409 [52 N.E. 514, 515] [per Holmes, J.].) But “If a

dedi cation is sought to be established by a use which has
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continued a short time —not |ong enough to perfect the rights
of the public under the rules of prescription —then truly the
actual consent or acqui escence of the owner is an essenti al
matter, since without it no dedication could be proved and none
woul d be presunmed; but where this actual consent and

acqui escence can be proved, then the length of tine of the
public use ceases to be of any inportance, because . . . the
rights of the public have imediately vested.” (Schwerdtl e,
supra, 108 Cal. at p. 593, italics added, quoted approvingly in
Uni on Transp., supra, 42 Cal.2d at pp. 240-241.)

Via R'S. 2477, Congress made an actual offer of dedication
(Lovel ace, supra, 50 NNM 50, 55 [168 P.2d 864, 867]) albeit an
anor phous one, because the specific lands are not stated. It is
t he acceptance which, when not done by formal governnent al
action, may be inplied by the conduct of nenbers of the public.

Here, an R S. 2477 road is shown by public use after 1866,
evi denci ng acceptance of the statutory dedication. Further,
public repair and depiction of the public road on official maps
(as shown in this case) are both traditional signs of acceptance
of a dedication. (E.g., Gty of Point Pleasant v. Cal dwell
(1920) 87 WVa. 277 [104 S.E. 610, 611-612]; City of Rock Island
v. Starkey (1901) 189 IIl. 515, 524 [59 N.E. 971, 974]; Steele
v. Sullivan (1881) 70 Ala. 589; 1 Elliott, Law of Roads and
Streets (4th ed. 1926) 88 165-169, pp. 189-198 (Elliott).)

Western asserts map mar ki ngs cannot create a road. But
such markings on official maps can provi de evidence that a

public road existed. (Evid. Code, 8§ 1341; Gay v. Magee (1933)
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133 Cal . App. 653, 658, 661; cf. Welan v. Boyd (1892) 93 Cal.
500, 501 [maps not concl usive].)

C. No unlawful taking of property was proven.

Western asserts recognition of a public road herein
constitutes an unlawful taking of property. W disagree. Wen
the road was designated as a public road in 1855 (if not
sooner), the land under it was public. 1In 1866, Congress
legitimated the road as far as federal | aw was concerned, except
arguably as to a few private parcels, discussed infra.

1. The 1855 Board order under state | aw.

Western does not mention the 1850 Court of Sessions order
which the trial court found likely established the road under
state law. But because the County does not rely on that act, we
begin with nore recent events.

On April 28, 1855, Governor John Bigler approved a bill
permtting the Board to order roads to “be considered as public
hi ghways whi ch are now used as such,” (Stats. 1855, ch. 152, §
1, p. 192) and California statutes then becane effective
i medi ately. (See People v. Clark (1850) 1 Cal. 406, 408.) 1In
May 1855, the Board ordered that “all Roads now travel ed by
wagons and pack nmules within the Limts of Yuba County be and
the sane are hereby declared Public H ghways.” Wagon roads were
the types of roads in existence at the tinme of the gold rush.
(Latta, supra, pp. 832-834, 840.) A law declaring all roads to
be public roads could establish an R S. 2477 road. (Schwerdtle,
supra, 108 Cal. at pp. 591-592.)
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Western asserts the 1855 order was unconstitutional,
relying on Harding v. Jasper (1860) 14 Cal. 642 (Harding), which
stated (at pages 646 to 647): “This order was given in evidence
against the plaintiffs’ objection. It is very true, as the
appel l ant' s counsel argues, that so conpendi ous a process of
appropriating the land of others to public purposes, as m ght be
inplied fromthe general terns of this order, nmay not be
conformable to the constitution and | aw;, and, therefore, that
this order, considered as a basis of title in the public to this
| and nmay not be valid. But still, the evidence was not,
per haps, objectionable for all purposes. It mght, in
connection with other proof, be adm ssible to show a control on
the part of the county of this road, and a know edge of this
control over it, as a public highway, on the part of the owners,
and thus furnish a circunstance, as will be nore fully expl ai ned
hereafter, fromwhich a dedication nay be inferred.”

Western assunes the 1855 order was hel d unconstitutional.
Not so. Harding, supra, 14 Cal, 642 held the ordi nance coul d
not of itself show private interests in |and had been taken.

The statenent of decision recites it was “undi sputed that at the
time of the 1855 Ordinance . . . none of the |land over which the
Marysvil | e- Nevada Road ran had been patented or granted by the
Federal or State governnent to private | andowners.”

Western clainms “The [trial court] justified its action by
presuming that in 1855 there were no known private | andowners in
the Goldfields. [CGtation.] |In other words, the trial court

resurrected an unconstitutional Order by assum ng no private
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| andowners’ rights were violated.” The trial court was correct
to assune there were no private | andowners in 1855. Western
i ntroduced exhibit Y, the detailed chains of title to the
parcels in question, and none show any patents before 1862.
Western did not introduce any evidence of any Mexican | and
grants in the area, nor that any such grants had been confirned
by the special tribunal set up to pass on the validity thereof,
pursuant to the Treaty of Guadel upe Hidal go. (See Teschenmacher
v. Thonpson (1861) 18 Cal. 11.) So far as the record shows, the
patents in exhibit Y represented original grants as to each
parcel. On this evidence, the trial court correctly concl uded
there were no private | andowners in 1855.

Western clains the 1855 order | acked notice provisions,

therefore the trial court could not “know whet her sonmeone woul d

have cone forward to protect a proprietary interest along the
road route in 1855[.]” Again, it was Western who had the burden
of proof to quiet title. (Ernie, supra, 51 Cal.2d at p. 706.)
Western’s failure to show there were any private | andowners in
1855, and indeed, exhibit Y s effective disproof of any such

| andowners, underm nes Western’s claim

2. The governnent parcels in 1866.

Al of the parcels belonged to the federal or state
government at the tinme the road canme into being, and nost were
unpat ent ed when the federal mning act took effect. To the

extent the |lands were unpatented at that tinme, no taking of
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private property occurred. (See Hobart v. Ford (1879) 6 Nev. 77,
82 [construing section of 1866 act granting ditch rights based
on user according to |local custons].)

3. The private parcels in 1866

There are four parcels (Parcel Nos. 4, 6-8) which were
patented at |east in part before 1866. Al of themcane into
t he hands of Sam Brannan, and thence (all by 1879) to Janes
OBrien of “OBrien’s Corner,” referred to at trial, which was
about three mles fromHamonton. It is not clainmed the
historic road ran over all of these parcels. The docunments show
people often held | and before patents were issued, and sonetines
agreed to transfer the | and before patenting.

First, in 1864 California patented to Brannan parts of
Parcel Nos. 4 and 6. Through Daniel Walters and George Snmith
(and others) the property went to Janes O Brien. Second, in
1861 and 1864, the United States patented parts of Parcel No. 6
whi ch eventually were held by Brannan thence to Walters and
Smith and thence to OBrien. Third, California patented Parce
No. 7 partly before 1866, but this parcel did not contain the
road. Brannan sold it to Walters and Smth, and thence it went
ultimately to O Brien. Fourth, separate parts of Parcel No. 8
were patented by the United States to George Martin and Dani el
Wi t ney, but by transfers in 1862, the parcels went to Brannan,
thence to Walters and Smth and to OBrien. Mre of Parcel no.
8 was patented by California, transferred to Brannan in 1862,

thence to Walters and Smth and thence to O Brien
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There is no evidence of any protest regarding the parcels
pat ented before 1866, or to the 1855 ordi nance declaring the
exi sting roads to be public. (Cf. Steele v. Sullivan, supra, 70
Ala. at p. 594 [intent to dedicate in |ong-use case may be
rebutted “by any word of protest, or act of renonstrance, on the
part of the owner, by which he denies or forbids the right of
use to the public”]; see Gncinnati, supra, 31 U.S. at p. 440 [8
L.Ed. at p. 457] [“fromthe nere use of the land, as public |and

the assent of the owner may be presuned. . . . [C]ontinued

assent will be presuned, until a dissent is shown; and this
shoul d be satisfactorily established by the party claimng
agai nst the dedication”].)

The common owners (Brannan to O Brien) bracketing the 1866
| aw had every comrercial and practical incentive to keep the
exi sting public road open and there is no evidence of any
conplaint. Exhibit Y shows James K. O Brien was the successor
of James O Brien. (See also Mamopth Gold Dredgi ng Co. v. Forbes
(1940) 39 Cal.App.2d 739, 749.) As stated in the facts, Janes
K. O Brien acknow edged in federal court (Ca. 1918-1925) that
the road was public. The pre-1866 patentees took their property
burdened by a public road, and thereafter acquiesced in the
continued use of the road. Such | ong acqui escence defeats any
taki ngs theory they may have raised (e.g., that the patents
underm ned a trespassory road). No taking is shown as to these

parcels. “Laws establishing a presunption of donation from]long
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user are not laws for taking property.” (Angell, Law of
H ghways (3d ed. 1886) Dedication, 8§ 131, p. 145, fn. 1
(Angell), citing Bunpus v. MIler (1856) 4 Mch. 159.)

I1l. Estoppel does not defeat the road.

During the King lawsuits arising out of the trespassing
arrests in the Goldfields, the County denied the arrests took
pl ace on a County road. The County changed its position, and is
here represented by the sane counsel who represented the
arrestees, on the very issue of the existence of the road.
Western asserts the County should be estopped to allege a public
road. We di sagree.

“IN either the doctrine of estoppel nor any other equitable
principle may be invoked agai nst a governnental body where it
woul d operate to defeat the effective operation of a policy
adopted to protect the public.” (County of San Diego v. Cal.
Water etc. Co. (1947) 30 Cal.2d 817, 826 (County of San Di ego),
gquoted by Kajim/ Ray WIlson v. Los Angel es County Metropolitan
Transportation Authority (2000) 23 Cal.4th 305, 316.) The
Legi sl ature now has procedures governing how a road may be
vacated and a public body cannot circunvent those procedures by
conduct that m ght otherw se anmobunt to an estoppel. (County of
San Di ego, supra, 30 Cal.2d at pp. 822-830.) Governnent

estoppel is reserved for exceptional cases,’ or situations

where ‘justice and right require it[.]’” (Id. at p. 825.)
Western largely relies on cases fromthis court which have

used estoppel to achi eve abandonnent of a right of way. But

what is commpn in those cases but absent here is that the | ands
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were not needed and the governnent had intended to abandon them
general ly inducing reliance by the private party.

In People ex rel. Departnment of Public Works v. Volz (1972)
25 Cal . App. 3d 480, the state condemed | and and urged the | and
shoul d be deval ued because of a recorded 1910 street easenent
through it. A parallel easenent existed nearby, on which
Ri versi de Boul evard was built in 1940. This court upheld the
excl usion of evidence of the 1910 easenent, concluding the
easenment was unnecessary and the property owner had relied on
t he governnent to relocate the easenent, rather than retain two
easenents, one of which was usel ess to the governnent but
burdensone to the property owner. (Id. at pp. 489-490.)

In Palo Alto Investnent Conpany v. County of Placer (1969)
269 Cal . App. 2d 363, the Rubi con Road was going to be rerouted
t hrough a subdivision and the owners agreed to inprove this new
part, with the understanding that the old part would belong to
them After the inprovenents were nmade, a hi ghway project was
cancel l ed and Pl acer County argued it owned the old part. W
held the old part was not needed, the owners had relied on the
governnment, and public policy was not inpaired by application of
an estoppel to achi eve abandonnent. (l1d. at pp. 367-369.)

In Smth v. R cker (1964) 226 Cal.App.2d 96, a suit between
private property owners, a critical issue was whether a hi ghway
formerly running between the properties had been abandoned. The
State had stopped nmaintaining the road in 1932 when a new state
hi ghway was built nearby, and a 1937 flood destroyed nuch of the
road. (ld. at p. 97.) One party urged the [ack of abandonnent
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proceedi ngs neant the remants of the road remai ned public.
There was a resol ution approving the new route, but not
explicitly abandoning the old. (ld. at p. 99.) W concl uded
t hat because the public never owned the land, but nerely had a
right of way, a formal abandonnent was not required. As we
sumari zed at pages 99-100: “Wiether relocation of a highway
and nonuser of its fornmer site constitute an abandonnment of the
public interest by inplication depends upon two factors: (1) the
character of the interest originally acquired by the public, and
(2) conpliance with statutory formalities. |In the absence of
statute a proprietary interest in the highway site, acquired by
deed or dedication, my be |lost only through express
abandonnent; but a public interest acquired by occupancy and
use, without a formal grant, nay be extingui shed by nonuser,
rel ocation or other evidence of an intent to abandon.
[Citations.] |If statutes provide a nethod for abandonment or
vacation of roads, that nethod is exclusive.” (ltalics added.)
Qur prior cases do not aid Western. Here, there was an
actual dedication grant by the United States, the County never
rel ocated the road and Western offers no alternate route.
Further, Western did not rely on the County’ s statenent in
the King litigation. 1In a nore recent case involving a clai m of

government estoppel we enphasi zed: Chi ef anong the principles

necessary to sustain the person claimng estoppel is danage to
t hat person through being msled by actions or onissions’”
agai nst whom the estoppel is invoked. (California Tahoe

Regi onal Pl anning Agency v. Day & Night Electric, Inc. (1985)
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163 Cal . App. 3d 898, 903.) Western cites another case which did
not involve alternate routes, but which rests on the el enent of
reliance. In Cty of Los Angeles v. Cohn (1894) 101 Cal. 373
(Cohn), a I andowner began in 1871 to build a structure arguably
encroaching on public land. The city attorney investigated the
matter and reported to the city council that the city had no
claimto the property, and this opinion was entered in the

m nutes. The owner, relying on this official finding, conpleted
the building. Twenty years later, the city clainmed the building
encroached on a city street, but the California Suprene Court
concluded the city was estopped. (1d. at pp. 374-375.)

Here, the County nmay have been ill-infornmed about its
rights. Even if the County denied the existence of a public
road as a litigation tactic in the King case, such tactic did
not mslead Western: At nost it harmed the interests of the
arrestees. As late as the 1960's, Wstern' s predecessor
acknowl edged the road was public. Wstern and its predecessors
freely dredged the road, and there is no evidence Wstern relied
on the County’s conduct in the King litigation in any way.

Application of an estoppel here, where reliance is not
shown and no alternate route is avail able, would defeat the
public policy reflected by statutes setting forth specific
procedures for the abandonnment of roads. That is forbidden.
(County of San Diego, supra, 30 Cal.2d at p. 826.)

V. Western has not proved the road was abandoned.

Western heads an argunent that “Even if the public had

acquired sonme prescriptive rights to the Marysvill e-Nevada Road,
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they were lost as a result of a |lengthy period of disuse from
approximately 1877 to 1905.” W di sagr ee.

As we have denonstrated, the road arose spontaneously by
the efforts of mners and others, and was all owed to exist by
virtue of a de facto policy permtting trespassing over federal
| ands. The road was declared to be a public road as early as
1855, under state law. Congress ratified existing conditions in
California by passing the 1866 act, which anong ot her things
offered the road (to the extent still over unpatented federal
| ands) for dedication, which was accepted when the next
st agecoach passed over the road. (United States v. Lyndell (9th
Cr. 1997) 124 F.3d 1170, 1172 [federal |aws becone operative
when passed].) As to those portions of the road which ran over
t he Brannan-O Brien parcels we have di scussed, those private
| andowners inpliedly dedicated the | and for continued use of the
road (which had run over their lands since |long before their
ownership). Therefore, Western's characterization of the
public’s right as purely prescriptive is not accurate. (See
Heath v. Parker (Col o. App. 2000) 30 P.3d 746, 749 ["because the
Road was established through public use [under R S. 2477], we
need not address the abandonnment of a road created through
public prescriptive use’] (Heath).)

Even if the road existed solely by prescription, Western's
argunment fails. Wstern relies on a statute (former Pol. Code,
§ 2620) which stated a road “not worked or used for the period
of five years ceased to be a highway for any purpose whatever.”

This statute was part of the original Political Code, effective

34



in 1873. (Code commrs., Ann. Pol. Code (1st ed. 1872, Haynond &
Burch, commrs. annotators) p. 6.) Wstern nmakes a simlar
(though less clearcut) claimregarding a statute applicable
after 1884. (Forner Pol. Code, § 2621; Stats. 1883, ch. 10, 8§
1, p. 6.) Western asserts the failure of proof of road activity
bet ween 1877 and 1905 shows the ol d road was abandoned by
desuetude. (See McRose, supra, 81 Cal. at pp. 125-126.)

We accept, arguendo, Western’'s |legal theory, but only for
t he purposes of this case as to the 1883 | aw.

Western’ s argunent founders on the facts and burden of
proof. The general rule is: “*'Once a highway, always a
hi ghway.’” (2 Elliott, supra, 8 1172, p. 1668.) Therefore, the
burden of proof is on the party contending a highway no | onger
exists. (ld., 8 1173, p. 1669; Heath, supra, 30 P.3d at p.
749.) Western paints certain evidence in its favor, but the
trial court was not obliged to view the evidence favorably to
Western, nor are we. NMoreover, it appears this contention is
factually hinged to the claimthat the original road was
destroyed and no other route can be substituted for it, which we
address el sewhere. Western did not carry its burden to prove
the road was not used between 1877 and 1905 for a period of five
years, or for any period. True, the County did not introduce
proof of activity covering every lustrumfrom 1877 to 1905, but
it proved the road was used before and after that period. The
trier of fact could infer the road was used in the interim *“A
thing continues to exist as long as is usual with things of that

nature.” (G v. Code, 8§ 3547; see Hohenshell v. South Riverside
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etc. Co. (1900) 128 Cal. 627, 631 [title presuned to remain the
sane] .)

Mor eover, there is no other way to access the | ands once
served by the road. “[T]he availability of substitute access
provi ded by another road has usually been a relevant, if not
critical, factor in the determ nation of an intent to abandon.”
(Heath, supra, 30 P.3d at p. 750; see also id. at p. 751 [“even
occasional use of a public road for access purposes, in the
absence of an alternative road, precludes a finding of
abandonnent ’] .)

V. Dismssal of the conplaint is not warranted.

Pointing to part of the statenent of decision in which the
trial court alternatively concluded that the Henwood action
barred Western’s conplaint, Wstern argues the trial court
shoul d have dism ssed its conplaint. Not so.

A quiet title action seeks to declare the rights of the
parties in realty. A trial court should ordinarily resolve such
di spute. This accords with the rule that a trial court should
not dism ss a regular declaratory relief action when the
plaintiff |oses, but instead should issue a judgnment setting
forth the declaration of rights and thus endi ng the controversy.
(See Maquire v Hibernia S. & L. Soc. (1944) 23 Cal.2d 719, 729;
Haley v. L. A County Flood Control Dist. (1959) 172 Cal. App. 2d
285, 292-294.) As stated in a case involving Western’s
predecessors, “‘The object of the action is to finally settle
and determ ne, as between the parties, all conflicting clains to

the property in controversy, and to decree to each such interest

36



or estate therein as he may be entitled to.”” (Yuba Invest. Co.
V. Yuba Consol. Gold Fields (1926) 199 Cal. 203, 209; see (azos
Creek MIIl etc. Co. v. Coburn (1908) 8 Cal.App. 150, 153 [“al
parties were before the court with their grievances”].)

The conpl aint sought to enjoin the County “forever” from
asserting rights in the road and the anended answer asserted the
road had been in controversy “for at |east” 100 years. The
matter was ripe —if not overripe —for decision.

VI. Carification of the renmedy is required

The cause nmust be renmanded to clarify the exact right of
the public in Western’s land. The road will not be exactly as
shown on the 1861 Yuba County map. This does not deprive the
People of the right to a road, particularly since nost, if not
all, of the cause was due to Western and its predecessors.

A. The nmetes and bounds nust be determ ned.

Western points out that the judgnent does not specify the
nmet es and bounds of the roadway over its entire course. In a
case involving the width of an old road, we remanded for a
determ nation of the exact contours of the road. (County of
Colusa v. Charter (1989) 208 Cal . App.3d 256, 266-268; see
Sprague v. Stead (1914) 56 Col o. 358, 543 [139 P. 544, 546]
[remandi ng for that purpose in R S. 2477 case] (Sprague); see
al so Leverone v. Wakley (1909) 155 Cal. 395, 398; Tucker wv.
Wat ki ns (1967) 251 Cal.App.2d 327, 332 [“all that is shown .
are the two termni of the old road,” held, insufficient].)

The County asserts Western cannot conplain of the | ack of

description because Western and its predecessors dug up the
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road. But: “Every . . . judgnent which constitutes evidence of
title to aright of way . . . in relation to county highways
shal |l particularly describe the |ands included in such right of
way” and such judgnents nmust be recorded so the public knows its
rights. (Sts. & Hy. Code, 88 947, 948.)

The County’'s reliance at oral argument on Guerra v. Packard
(1965) 236 Cal.App.2d 272 is unavailing. That case involved a
private easenent, not a public highway governed by Streets and
H ghways Code section 947, and the description included w dth,
reference to existing nanmed routes, “physical nonunments, conpass
directions and |l ongitudinal and | atitudinal designations,” (pp.
296-297) none of which are present here. Nor is Hitchcock v.
Lovel ace (1941) 47 Cal.App.2d 818 persuasive. [It, too, involved
private parties, and the description referenced existing naned
roads, (id. at pp. 826-827) whereas here the contours of the
public road have changed w thout recordation. The judgnment is
sufficient to alert Western to the public’s right to the road,
but is not sufficient to conply with the statutes.

The trial court substituted the existing “haul road” in
pl aces where today’s road deviates fromthe historic road. On
remand the trial court nust ascertain the exact route and w dth
of that road. |If the parties are unable to agree on an exact
description, the trial court may conduct such proceedings (e.g.,
appoi ntnent of a special naster) as are necessary to define the
public road now running through the Goldfields. Such
proceedi ngs nust not delay the People s right to use their road

upon finality of this decision.
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West ern argues “reasonabl e accuracy” in the description of
the road is inadequate, and no road can ever |awfully be
declared. W agree with the Attorney General’s view. “[I]t
woul d be unsound policy to destroy the public’s right to
traverse and gain access to the expansive Yuba Gol dfields sinply
because Western and its predecessors destroyed or rel ocated
portions of the original physical |ocation of the public
road[.]” (ACB 10)

B. The County has no fee interest in the Gol dfiel ds

The judgnment partly states: “Because Plaintiff has failed
to carry its burden of proof, . . . judgnent as to [listed]
parcels is hereby entered for the defendant County, along with a
decl aration of a public easenent or right of way for a County
road running in and through those parcels.” Wstern asserts
this grants the County a fee interest. Entering judgnment for
the County on Western's conplaint is not the sane as quieting
title in the County. Moreover, the judgnent describes the

i nterest as a public easenent or right of way for a County

r oad. This is not a fee interest.

C. The replacenent route of the road is proper.

The exact course of the road has changed in certain places,
due in large part to the actions of Wstern and its
predecessors. Western asserts the trial court was m staken to
treat “the haul road built in the 1980s by Western and a 1940s-
vintage road to . . . . Hammonton” as the functional substitute

for the Marysvill e-Nevada Road, asserting a taking has occurred.
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Western’s argunent relies heavily on the new trial
exhi bits, which we disregard. Wstern al so nakes factual points
whi ch are refuted by the record, including the clainms that there
is “no evidence” Western s predecessors destroyed the old road
and “no evidence” the |later roads were intended as relocations
for the old road. Fromthe facts found by the trial court, and
t he reasonabl e inferences flowi ng therefrom (see Overton v.
Vita-Food Corp. (1949) 94 Cal. App.2d 367, 370), Western's
factual clainms |lack nerit.

Western's legal clains fare no better. A United States
Supreme Court case di scusses the common-|aw rul e regardi ng
devi ations in highways: “The original road was forned by the
passage of wagons, etc., over the natural soil, and we know, as
a matter of ordinary observation, that in such cases the |line of
travel is subject to occasional deviations ow ng to changes
brought about by storns, tenporary obstructions, and other
causes. But, so far as the specific parcels of land here in
di spute are concerned, we find nothing in the record to conpe
t he conclusion that any departure fromthe |ine of the origina
hi ghway was of such extent as to destroy the identity of the
road as originally laid out and used.” (Central P. R Co. V.
Al aneda County (1932) 284 U.S. 463, 467 [76 L.Ed. 402, 405]
(Central Pacific).)

At common |aw, “there can be no |oss of the public right by
mere nonuser. A highway once established nust always remain
such until changed or discontinued by process of law.” (Angell,

supra, 8§ 321, p. 430; see 2 Elliott, supra, 88 1172-1174, pp.
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1668-1671; see also G v. Code, 8 3547.) Were the claimis the
road has been abandoned, the burden is on the party attacking
the road to denonstrate that deviations are so profound as to
constitute abandonnent. (Central P. R, supra, 284 U S. at pp.
467-468 [76 L.Ed. at p. 405]; see Ward v. City of Mnrovia
(1940) 16 Cal.2d 815, 821-822 [prescriptive easenent case, “the
change nmust be material either in the nature of the extent of
the servitude inposed’].) No fixed degree of change is

di spositive: “[T]he distance to which a roadway nmay be changed
Wi t hout destroying an easenent will be determ ned sonewhat by
the character of the |land over which it passes, together with

t he val ue, inprovenents, and purposes to which the land is
adapted.” (Matthiessen v. Gand (1928) 92 Cal . App. 504, 510

[ private easenent case]; cf. Dooling v. Dabel (1947) 82

Cal . App. 2d 417, 424.) “[T]he obstruction of an old way and the
openi ng of a new by the | andowner, or the substitution of a new
hi ghway for an ol d, when accepted by the public has been held a
dedi cati on of the new highway.” (1 Elliott, supra, 8§ 181,

p. 218; see id., 8 187, pp. 226-227.) \Wiere the termni remain
the sane, and a party over whose |and a roadway changes voices
no obj ection (or changes the route), the new route succeeds to
the status of the old. (Larned v. Larned (1846) 52 Mass. 421;
Angel |, supra, 8 143, pp. 159-160; see Small v. Binford (1908)
41 I nd. App. 440 [84 N.E. 507, 509-510] [“It is sufficient if the
line of travel remains substantially unchanged, although at

times it may deviate to avoid bad roads or obstructions”].)
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Cases construing R S. 2477 have foll owed the common | aw
rul e regardi ng changes in the precise |ine of the road.
(Sprague, supra, 56 Colo. at p. 342 [139 P. at p. 545]

[ “reasonably definite and certain line”]; Streeter v. Stal naker,
supra, 61 Neb. 205 [81 N.W at p. 47].)

Moreover, a party who “actually assisted in the variation
of the road” cannot conplain about such variation. (Bunpus v.
MIler, supra, 4 Mch. at p. 164; see Cv. Code, 8 3517 [No one
can take advantage of his own wong].)

W | kenson, supra, 634 F.Supp. 1265, addressed clains by
| andowners to the right of free passage across the Col orado
Nat i onal Monunment, based on an alleged R S. 2477 road. District
Judge Richard Matsch stated: “The d ade Park spur was built by
farmers and ranchers in 1921. There is no |egal basis for
asserting that this particular segnment of the road constitutes a
right of way acquired under [R S. 2477] because the construction
was after the establishnment of the Monunent [in 1911]. There is
evi dence, however, that people were traversing the top of the
mesa and going into 3 ade Park by a wagon road by 1912. The
fair inference is that the road at the top nust have connected
with sonme road comng up fromthe bottom before the Monunment was
established.” (634 F.Supp. at p. 1273, italics added.)

This reflects the common sense idea that a road’ s
inmportance may lie in the points it connects. The “fair
inference” is the road connects points, conpleting a throughway,
even if the internedi ate route changes. (See WI kenson, supra,

634 F. Supp. at pp. 1275-1276, quoting Central P. R, supra, 284
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US 463 [76 L.Ed. 402].) Professor Bader |ists as typical
those R S. 2477 roads “used to connect two or nore distinct
| ocations. Exanples include routes which are the prinmary neans
bet ween towns!'™1 or which link two transportation arteries, ['"!
or which once served as stage lines.” (Bader, supra, 11 Pace
Envtl. L.Rev. at pp. 505-506, fns. omtted.) Here, the County
wants the right to go through Western’s | ands, not to recreate
the old route.

We note Western did not prove it erected anything of val ue
at any particular location of the newroute in reliance on the

County’s conduct. (Cf. Cohn, supra, 101 Cal. at pp. 374-375.)

VI1. Wstern was not deprived of a fair trial.

The trial court ordered the parties to file posttri al
briefs and directed both parties to file proposed statenments of
deci sion by Septenber 21, 2000. The parties then stipul ated
that the County’ s proposed statenent of decision would be due a
week later to give the County “an opportunity to review
[Western’s] Reply Brief After Trial in order to prepare findings
and conclusions as to all matters at issue.” The court accepted
this stipulation. Both parties |odged proposed statenents of
deci si on.

On Novenber 3, 2000, the trial court ordered the County to
make a nunber of changes (by page and line) to its proposed
stat enent of deci sion.

On Novenber 7, 2000, Western requested a statenent of
deci sion and attached proposals, in part stating: “Although the

Court has not followed the procedures set forth in Rule 232

43



relative to a tentative decision, the ‘Order’ which
adopted the essential elenments of the [County’ s] proposed
St at enment of Decision previously filed will be considered the
tentative decision of the Court as is required by said Rule.”

On Novenber 14, 2000, the court entered an order treating
Western’s filing as raising objections to the proposed deci sion,
lest the filing be “superfluous.”

On Novenber 20, 2000, the trial court filed its statenent
of decision and judgnent.

On Decenber 1, 2000, Western filed further objections to
the statenment of decision. Later various papers were filed
regarding a new trial notion and costs. The new trial notion
was denied and Western tinely filed a tinmely notice of appeal
fromthe judgnent of Novenber 20, 2000.

Western asserts the trial court deprived it of a fair
trial, because the trial court: (1) failed to announce a
tentative decision or allow Western to object; and (2) should
have prepared its own statenent of deci sion.

We disagree with Western’s clains of reversible error.

1. The court ordered each party to present proposed
statenments of decision with their posttrial briefs. Wen the
court directed the County to make specific changes to its
proposal, that becane the court’s tentative decision, and
Western treated it as such in the trial court. Then, the court
treated Western’s request for a statenment of decision (filed
after the tentative decision had been announced) as contai ni ng

objections to the tentative decision. As the trial court
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i ndi cat ed, doing otherw se woul d have nade the filing
superfluous. Gven the stipulation of the parties, and
Western’s acknow edgenent that the County’s proposal when
adopted by the trial court equated to a tentative deci sion,
Western was not deprived of a fair trial. Moreover, the place
for Western to object to the trial court’s procedure was in the
trial court. (See Brydon v. East Bay Mun. Utility Dist. (1994)
24 Cal . App. 4th 178, 205.)

2. The trial court had no duty to prepare its own
statenment of decision. The trial court did not “rubberstanp”
the County’s proposal, as Western states, instead the trial
court agreed with it (as anended). The trial was free to nake
(and did nake) any changes deened necessary. Trial courts often
direct one party to prepare a statenent of decision. (See
VWhittington v. MKinney (1991) 234 Cal.App.3d 123, 129, fn. 5
[ “preparation of a statenent of decision should place no extra
burden on the trial courts. A party may be, and often should
be, required to prepare the statenent”]; Mramar Hotel Corp. v.
Frank B. Hall & Co. (1985) 163 Cal.App.3d 1126, 1128-1129; 3
Cal. Pract. GQuide: Civil Trials and Evidence (The Rutter G oup
2000) Nonjury Trials, 88 16:156-16: 157, pp. 16:31-32.)

We conclude Western has not denonstrated that it was
deprived of a fair trial by the trial court’s procedures
culmnating in the issuance of the statenent of decision.

Even if Western had denonstrated error in the post-trial
proceedi ngs, we would not reverse. Wstern had the opportunity

to set forth its view of the case, factually and legally, and
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object to the County’s assertions. The trial court issued a
stat enent of decision “explaining the factual and | egal basis
for its decision as to each of the principal controverted issues
at trial[.]” (Code Cv. Proc., 8 632.) Wstern fails to explain
how t he procedure enpl oyed caused a miscarriage of justice
requiring reversal of the judgment for procedural error. (AOB
25-28; ARB 14-15) (See Cal. Const., art. VI, § 13, Code Civ.
Proc., 8 475; Vaughn v. Jonas (1948) 31 Cal.2d 586, 601; Santina
v. Ceneral Petroleum Corp. (1940) 41 Cal.App.2d 74, 77 [“Were
any error is relied on for a reversal it is not sufficient for
appellant to point to the error and rest there”].)
DI SPCSI TI ON

The cause is remanded with directions to the trial court to
conduct further proceedings as necessary to specify the netes
and bounds of the public road, consistent with this opinion.
(Sts. & Hy. Code, 8 947.) 1In all other respects, the judgnent
is affirmed. Western shall pay the County’s costs of this

appeal .

MORRI SON ENE

W& concur:

BLEASE , Acting P.J.

SI M5 , J.
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