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Rabhinowitz,

CCMPTON, Chief Justice.

x, INTROBUCTION

Craig Fuddicombe and John Dunham filed an action to guiet

title to property they owned. Jcanne Fitzgerald and Michael Ceonnor

claimed a right to use a trail thrcugh the property. 2after a bench

trial, the supsericr court denisd Fitzgerald's and Ccnnor's claims,

o
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quieted crney's fees to Puddicombe

and Dunham.



II. FaCTS AND PECCEFRDINGS

Puddiceonke and Dunham own United States Survey 5263 (USS
5263), located cn the XKnlk River near Metal Creek. They acguired
the preperty in 1523 from Joanne Roberts. Roberts had acquired the
property £ rom Doug Sumner, who homesteaded the preperty.

Sumner entered the property in 1%65. He testified that
when he first visited the area, there were a nusber of narrcy
trails going fren Metal Creex onto his homestead. Using a
bulldozer, Sumner tuilt a driveway on the property. He testified
that the driveway 4id nct precisely follew, but meay have rcughl:
paralleled, one or more of the existing trails. He rlaced a cakble
across the entrancs to the driveway and posted no trespassing signs
on the property.

Sumner cbtained a patent to the property in 1979%. Thae
patent reservad no easements or rights-of-way for the general
public or for privete individuals.

In 1873 Connor and Fitzgerald staked mining claims in the
Metal Creek area. Since then, Connor and Fitzgerald consistently

have gained access to thelr claims through USS 5265,

n

!

In 1990, to more carefully limit access to USS 528
Dunham and Puddicombe installed a more permanent, locking cable

across the drivewzv. Puddicombe offered Connor a Key to the cable

L

and an easement across the property. Connor refused the offer an

=y
i¥

asserted that h

]

did not need permission to pass through

property. Puddiccnbe and Dunham filed suit to guist title to the
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property, naming, inter azlia, Conner and Fitzgerald.astiefendants.l

Defencants claimed a right to pass through USS 5265 cn
the kasis of both private and public prescriptive easements, and
on the basis of a public right-of-way pursuant to fcrmer 43 U.S.C.
section 932, Revised Statute (RS) 2477. The superior court
rejected all their claims, quieted title in Puddicorbe and Dunhan,
and ordered Conner and Fitzgerald to pay thirty percent of

Puddicembe's and Dunham's attorney's fees. Fitzgerald filed a

{1

moticn for a new trial under Alaska Civil Rule 5%, on the groun
of newly discoversd evidence. The supericr court denied the moticn

withcut comnment.

(=D

Fitzgerald claims the supericr court errad (1) 1in its
determination that no RS 2477 public right-ocf-way through USS 5253
exists, (2) in denying her wmotion for a new trial, and (3) in

assessing attorney's fees against her.

III. DISCUSSION

The superior courtis determinaticn that no RS 2477 rignt-
of-way through USS 5265 exists was basaed on factual findings ahcut
the use of the preoperty and legal conclusions about whether that
use was sufficient to establish an RS 2477 right-of-way. We review
factual findings under the clearly erroneous siandard. See

Qaksmith wv. Brusich, 774 P.2d 191, 195 (Alaska 1%89); Fairbarks

North Star Borouah v. Tundra Tours, 719 P.2d 1020, 1224-25 (Alaska

m
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1986)., We review de noveo the application of law th

i
9]

The other defendants settled before wrial.
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facts. See Luedzks v, Nabors dlaska Drilling, Inc., 3834 BP.2d 1220,

1223 (Alaska 1932),

RS 2477 was a congressicnal grant of rights-cf-way which
provided: "The right of way for the constructicn of highways over
rublic lands, nct reserved for public uses, is hereby granted.®
43 U.5.C. §%32, repealed by Pub. L. No. 94£-379, Title VII, §

706(a), 890 Stat. 2793 (1976), guoted in Hamerlv v. Danteon, 359% P.2d

121, 122 (Alaska 19%61). The grant was self-exscuting;

e

n RS 2477

u
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ht-ecf-way would have come into existence automatically if a

r
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ic highway was established across public land in accordancs

je!
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the law of 2laska. Shulitz v, Dep't of Armv, 10 F.3d €49, £33

(9th Cir. 1%92). although RS 2477 was repealsd in 1975, 1t

nevertheless governs this casa since the claimed right-of-way would

have existed at the date of repeal. See Dillinghewm Conmmercial Co.

v. Citv of Dillirngham, 7035 P.2d 410, 413 (Alaska 1883}.

In order to have completed the grant there must have kesen
"lejither some positive act on the part of the appropriate public

authorities of the state, clearly manifesting an intenticn to

accept a grant, or . . . a public user for such a pericd of tixe
and under such cenditiens'" as to indicate that the grant had been
accepted, Id. at 413-14 (gueting Hamerly, 35¢ P.2d at 123).

RS 2477 granted richts-of-way over "public lands" only.
Once the land had passed into private hands, the grant could no

longer be acceptad, Hamerlv, 339 P.24 at 123. Eomestesads pass

(D
{l}

from the public dcmain toe the private as of the date of entry. S22

i

Id. {("When a citizen has made a valid entry under the homestea



laws, the porticn cocvered by the entry is then segrzgated from the
public domain. . . . Conssguently, a highway cannot bz established
under the statute during the time that the land is the subject of

a valid and existing homestead claim."); see z2lso Dillinchan, 78S

}-2-

P.2d at 414, Sumner entered the property in 1965. Therefore, to
prove the existerce of an RS 2477 right-of-way, TFitzgerald must
prove acceptance zf the grant hefcre 1565,

Fitzgerzld argues that public dedication acceptance of
the RS 2477 grant is demcnstrated by the use of government meney
to improve the trsil, The superior, court found that "Sumner has
not kbeen shown tc have used government woney to build his trail.!
This finding is fully supportad by the rscord.

Fitzgerald also argues that public acceptance of the
festsed by the fact that the trail was "surveyed,

2

plattsd and descrikaed in field survey noctas.! The superior court

2 Fitzgerald’'s argumnent is based on testizony given by

Loretta Fitzsimons, a land law examiner for the B.L.M.:

The Couri: Does that mean to you that this
file doesn't show anything regarding whether
or not there 1is a publiec trazil through the
property?

Ms. Fitzsimons: The field examination and the
survev indicates that there is. But we had no
auvthority to put it in the patent under [sic].
In other words a reservation has to be put in
the patent pursuant to some law and we did not
have a law to put it under thsre.

&s Fltzsimors' tsesti
the survey only th
survey; it had no authori
survay was done in 1974 or 1975, ten years after the date of entry.

{continued...)
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deternined that Fitzgerald had not proven that the statutcry grant
was accepted by the State. We agree with this determination.

We disacree, howaver, with the supericr court's
determination that Fitzgerald did not show pre—entry use sufficient
to establish public-use acceptance of the RS 2477 grant.

The extent of public use necessary to estabklish
acceptance of the RS 2477 grant depends upon the character of ths
land and the nature cf the use. See Shultz, 10 F.3d at 655 ("our
decision must take into account the fact that conditions in Alaska

present unigue guestions . . . . What .might ke consideresd sporacdic

o
ot
o
7
)
b |

use in another context would be consistent or ccnsia

Alaska."); Ball v. Stephens, 158 P.2d 207, 211 (Cal. 2App. 1843
("The travel over the road . . . was irregular kut fhat was due to
the nature of the country and to the fact that conly a limitad
number of people had cccasion to go that way."). 2lthough

"infregquent and sporadic* use is not sufficient to establish public

acceptance of the grant, Hamerlv, 359 P.2d at 125, continuous use

is not reguired. ghultz, 10 F.3d at 656; cf. McGill v. Wahl, 83¢
P.2d 383, 387 (Alaska 1992) (reguiring procf of continuous use to
establish prescriptive easement}. Nor doces the route need to ke

significantly developed to qualify as a “highway" for RS 2477

purpeses; even a rudimentary trail can qualify. Sza Dillinmhan,

705 FP.2d at 414; Shultz, 1¢ F.3d at 656-57.

o . -
“{...centinuad)
The rresence of tralls through the property at the date of survey

is net relevant to the RS 2477 determination.
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In Hamerly, the court rejected an RS 2477 clalm where the
evidence showed that a toctal of four individuals uszd the route on
a limited number of occasions during the time when the property
through which it passed was copen tc the public., Hanerly, 359 P.24
at 124-25. It noted that the nature of the road belied public
highway status:

The road could not be censidered as sonething

that was either necessary or convenient for

the accomnodation of the pubklic. Whare there

is a cdead end road or trail, running into

w1lld, unenclosed and uncultivated country, the

desultcocry use thereof . . . does not create a

puklic hichway.
Id. (fcotnote onitted).

In Dillingham, we held that a rcad running across private
property frcm the city docks to the town was sukject to an RS 2477
right-of-way because roughly the same rcute had keen used in the

1920's and 30's, before the property was withdrawn from the puklic

domain, Dillinghem, 705 P.2d at 4i3-14, The observation, from

Hamerlvy, that a public highway must be "either necessary or
convenient for the accommodation of the public" was expressed as
a requirement that the claimed right-of-way mnust have "definite

termini.® Id. at 414; ses also Shultz, 10 F.z2d at 657 ("Trails

'running into wild, unenclosed and uncultivated country! do nct
meet the minimum standard of dafiniteness (they lack one terminus)
nor do they suggest sufficient public use.” (citing Lillingham, 705
P.2d at 414)). However, we also held that "[1]F there is a puklic
road on [{the prorearty)

, 1t may ke used for any purpcse ccnsistent

with public travel." Dillingham, 705 P.2d at 415,
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vith regard to the existence of a trzil ac

the

r
0
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i

property, the sugsrior court found:

There 1z a trall, a well established
trail . . . that rroceeds approximately 22
miles alcng the Knik River to the general area
of the Sumner preperty. However, that trail
has net heen shown on any svidentiary standard
to have gone through the Sumner/Puddiconbe
property.

That finding notwithstanding, it is clear zhat thers were
trails through the property before 1565, Sumner, the entryman,
testified that thers were several trails across US3 5265 when he

originally homestzaded +the property, at least one of which was

several decades c¢ld., Al Frey testified that a well-defined trail

existed in 1954. James Hermon testifisd that: thers was "really
a gocd trail" through the property in the 1940's, Althocugh a
single trail may net have prederminated prior +to entry, a fair
reading of Sumner's testimeny reveals that he gensrzlly followed
the trails' established route in constructing his driveway:

Ms. Hefferan: Now, did you put this driveway

on existing road or trail or was there

anything there when you buillt yeour driveway?

Mr. Sumner: There could have been a trail

there that I might have crossed two or t“?ea

times, all of the trails didn't go straight u

the hill. They Jjust wandered arcund _he

easiest way. I bkasically just put the road,

driveway up straight as I could.

Ms. Hefferan: So vou didn't follow any
existing trall when you bmullt vour drivewav?

Mr. Sumner: I diin't set cut to follew any
traill, I might havs went right over ons and
off of cne to the side but I went the easliest
way, sare as the Traills.



are: Is that the trail as vou klzzed
or did it exist befores you?

Mr. Sumner: ves, I putr it in. It is Zfzirly
close since I put it in.
The Ccour<e: What existed at the mine [sic]

tcefore you blazed it?

Mr. Sumner: Thers was a partial trall that
I kasically followed, not exactly, but I put
in the trail =a 1ot closer and =z lot
straighter.

With regard te the use of the traill, the superior ccurt
founda:

Ijt may legitimatsly be concluded that some
miners, nuntesrs, and obhbv wildarness
travelaers corossed the parce on -various
cccasiens over a peried of flﬂtv to sixty
vears, However, the evidence regarding pre-
1960 use of this parcel of land ané the
surrocunding area 1s vague, It has nct keen
shown that any particular trail was used
during the pre-1960 years, elther con or off
526% in such & wav as to show the RS =2
grant was accepted by the public. Jim Har
prospected in the area and trapped there Irosm
1942 to the early 1960's. The trail he used
for trapping was not the traill Sumner cut cut
in the 1960's. He usaed a “"good” walking trail
from Metal Creek which Sumner later buillt a
cabin across. Herxon testified that he xnew
of appreximately six other persons whe used
the sane trail in the 1930's, 1940's and

1830's, "at one time or ancther™". Ezsrncon
kimself didn't use the trail after 1%60. The
trail Eermcon used "went along the bank!"., It
was not for the mest part located along the
trail cut by Sumner across his parcei. EBelcre
the 1%30's the evidence dces not shew a
specific location for any trall across the
parcel, Hermon's testimonvy 1g the c¢nly
credible basis for a finding of specific use
of a trail that aciuzlly crossed the parcel.
That trall was used by less than ten parsons
in vaguely-described c<ilrcumstances c¢var a
period of thrze dacades rior to Sumnsgr's
entry ¢n the land. . . . The use descriked by
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Yy vague, 1t can be accurately
described as ”in‘reqqent and sporadic" . , ,
Thus, although I find that some persons used
a trall {or trails) across the Sumner propert

prior +to his entry, their use did not
constitute public accaptance of the grant.

Hermon is not only v
i

These £findings are not an accurats summary of thes
testincony. Hermon testified that he and all his '“brothers,
neighkbcrs, and relatives”" regularly used the trail for hunting in
the spring and fall betwesen 1942 and 1960. He regularly used tha
trail in the winter feor <trapping during thoss vears, and

occasicnally saw others on the trail when running his trap lines.

Pt

Hermon testified that prospectors, a£ sast six of whom he could
name, usaed the trzil tec access their clains. Al Frey also
testified that prospecters had usad the trall. Ths "at cne tine
cr ancther" gueote in the superior court's findings is used out of
context. In response to a question akout how many people wers
mining on Metal Creek, Hermon testified, "I suppose that all those
people around Matanuska there at one time or ancther were up theres
trying to find some gold in there.™

The court's finding that "[t]he traill Hermon used 'went
along the kank'" alsc is misleading to the extent that it suggests
that the trail hz used was not on USS 5265. On rekuttal, Hermcn
did testify that the trail he ussd didn't start in the same place
as Sumner's driveway. However, he also testified that the trail
he remembered bkecan on the parcel, continued on the property to
where Sumner built his <abin, and nay have connected with ths

driveway at some point along the trail.
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In any event, it 1s not necessary, as the trial court
appears te suggest in its findings, that the preacise path of the
trail be prcven. It is enough for one claiming an RS 2477 right-

of-way to show that there was & generally-followed route across the

land in qguesticn. See Shultz, 10 F.3d at 6EBZ. That much

Fitzgerald has shown.

The ccnclusion that the property was used regularly
befora 1965 to cain access o the lands beyond it gains even
greater vitality in light of the testimeny from Herneon and Frey,
as well as the deféndants, that the route through the property was
the only practical way to reach these lands.?

In our view, Fitzgerald has shown public use "for such

a pericd of time and under such conditions as to prove that the

1

grant has been accephted.™ he fazcits here are considerably more

compelling than those presentsd in Hamerlv. This is not a case of

"infrequent and speradic" or ”desultory"4 use of a "dead end road
or trail". Hamerlvy, 332 PF.2d at 125. Rather, the evidencs

demonstrates the public regularly used the trail to travel from the
river bed to Metal Creek and tc the lands and nining claims

(definite termini) beyvond USS £5265. 1In the parlance of precedent,

3 . - . .
Connor and Dennls Illies on one occaslon when they were

prevented by force of arms from passing through USS 5265, d4id
travel up to their claims using a different rocute. Although the
plaintiffs referrsd teo this route as an alternative access,
Connor's and Illies' testimeny was that they used the routa only
once, that 1t was dangerous, and *that they could not use 1t to
travel kack down tc the bottcn of the trail.

i "Desulteory: 1. Marked by lack of order or planning:
disconnected 2. COccurring harhazardly: random." kebster's IT New
Riverside Universitv Dictiocnarv (13534).
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the traill was "necessary cr cenvenilent for the accomacdation ¢f the
pubklic.™ Id&,

IVv. CONCLUSTICN

Fitzgerald has demenstrated that the public accepted the
statutory grant of right-~of-way prior to entry. Therefore, we hold
that there is a public right-~of-way through USS 5265. Accordingly,:
we REVERSE the superior court on this issue, VACATEI the ccurt's
award of attorney's fees, and REMAND the case to the superiocr ccurt
for a determination of the precise location and extent of the

right-of-way.>

5 Because cf ocur holding, we do not address Fitzgerald's

claim for a new trial.
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ORDER AWARDING FEES AND COSTS

Fitzeerald v. Puddicombe
File No. 5-6579

Appellant being pro se is not awarded any attorney's fees or appeal. However,
under Appellate Rule 508(d), Appellant is awarded costs on appeal and Argellant shall serve
and file with this court by’ an itemized and verified bill of costs in compliznca with Appellace
Rule 308(d) by May 10, 1996,

Entered at the direction of Chief Justice Compton on Apri 26, 199¢.

CLERK OF THE SUPREME COURT

Ly

De{)ut}/ Clerk




