
Po
e

*

April, 1963 ALASKA LAW JOURNAL

* Superior Court Opinions
SUPERIOR COURT
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DISTRICT
Superior Court in Fairbanks

decides Condemnation Cases.
State of Alaska vy. Arlene

Fowler a/k/a Arlene Miggins,
etal, Alaska Superior Ct,
Fourth Dist, Civil Action No.
61-320, Mem. Op. dated Sept.
26, 1962.
State of Alaska v. irving Reed

and Elenore Stoy Reed, et al,
and State of Alaska v. Gene F.
Coleman and Joseph N. Fels, et
al, Alaska Superior Ct, Fourth
Dist.. Civili Actions Nos. 61-319
and 61-320 (joined), Mem. Op.
dated Sept. 27, 1962,
MEMORANDUM OPINION

RABINOWITZ, J.
The matter comes before the

Court upon an ancillary pro-
ceeding to the State’s within
condemnation action.’ The State

to condemn, in fee, a fifty
strip on either side of the

venter line of a proposed hard
surface highway. The proposed
Higiway js to be locaned ap-
proximately along the existing
route of Farmers Loop Roads
It should be noted al the oulset
that the State excepts from the
within condemnation the exist-
ing width of the righteatway of
Farmers {cop Road, It should
be further noted that ihe State
eontends that the width of the
existing right-of-way is sixty-
six feer, By her Answer, defend-
ant, Arlene Fowler, put in issue
the question of “title.” Upon the
State's “Motion Far Judicial De-
termination Of Title’ the is-
sue of “title” was tried to the
Court, withoul jury.
‘The State contends that the

existing high-of-way of sixty-
gix feet in width chereinafter
referred to as Farmers Loop
Road) was established pursuant

State “only has a right-of-way
for the width of the road uti-
lized in the past ared now by the
Highway Department? The
width of the Farmers Loop Road
utilized ‘im the past and now by
the Highway Department” is
approximately thirty feet?
The portion of the proposed

highway that affects the inier-
est of defendant Fowler has
been designated Parcel No, F-
1353, and is more particularly
described as follows:

“A portion of the South-
east Quarter of the Southeast
Quarter (SE ly of
Section 30, Township 1 North,
Range 1 West, Fairbanks,
Meridan. .

excluding therefrom
any night of way which may
exist within the bounds of
this description. The pareel
excluding existing wight of
way contains 0.5 acres,
rnore or less.”
Under the issues tendered as

to Parcel No. F-18853 and in ac-
cordance with the holding of
Hamerly v. Benton, Opinion Na.
47, 359 PSd 121, 123 (Alaska,
1961), the State has the burden
of proving that Farmers Loop
Road was located over public
lands (Le. before any predeces-
sor in interest of Fowler had
made a valid homestead entry
as to the lands encompassed in
Parcel No. F-13853) and the
State has the further burden of
proving that the character of
the use made of Farmers Loop
Road was such as to constitute
acceptance by the public of the
statutory grant contained in
Sertion 982. Title 48 (.S.CLA.
lt is only after the resolution of
these two issues that this Court,
a@ irier of the facts. can reach
the issues pertaining to width.
As to the first two issues to

defendant Arlene Fowler} was
issued a patent for lands encom-
pasing Parcel No. F-13553 on
January 23, 1959.. Yankovich
himself testified that prior to
making application on August
20, 1929 he had lived on the
jand in question for a few years.
Yankovich also testified that
when he went out fo the land
nobody was living on it and that
he was the first to stake
From the foregoing, this Court
concludes that the evidence es-
tablishes that the lands encom-
passed within Parcel No. F-12353
were public lands prior to Villy
Yankovich’s entry on August 20,
1929.
Before discussing the evidence

relating to the second issue un-
der consideration, it should be
remembered that the State does
not contend that Farmers Loop
Road became a public highway
by any act on the part of public
authorities. The State’s conten-
dion is that Farmers Loop Road
was established under the pro-
visions of Section 932, Title 43
U.S.C.A, by public tser In dis
cussing tbe provisions of Sec-
tion 982, Tide 43 L0S.(LA.. Tus-
tice Dimond in his opinion in
Hamerly v. Denton, supra, 359
P.2d at 123 states:

"The operation of this stat-
ute in Alaska has been recog-
ized. The territorial District
Court and the highest courts
of several states have con-
strued the act as constituting
a congressional grant of right
of way for public highways
across public lands. But be-
fore a highway may be
ereated, there must be either
some positive act on the part
part of the appropriate public
authorities of the state. clear-
ly manifesting an intention to
attept 4 grant, or there must
be publie user for such a
period of time and under such
conditions as to prove that
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was employed as a farm hand.
That in 1912, the road was fre-
quently used for farm purposes
and for hauling wood. That the
road in 1912 was a wagon road
and is the same location now as
it was in 1912. Charles Creamer
testified that he was first on
Farmers Loop Road in 1911. Ac-
cording to Mr. Creamer’s testi-
mony, Farmers Loop Road was
started by wood haulers who
had homesteaded in the area
due to the presence of birch
trees. Mr. Creamer further tes-
tified that Holton (a hume-
steader) put the road in auross
what has been designated Par-
cel No. F-1353 in 1915, and that
in 1918 when he traveled the
road to visit Holton, he passed
“Fowler's’ and that no cabin
was located on the same at that
time,
Anton Radak testified that he

had been on Farmers Loop Road
between 1910 and 1912 cutting
wood and thar in 1912 you could
travel the entire length of
Farmers Loop (i.e. from College
area to the Steese Highway).
Mr. Radals further cestified that
the road was the same at it was
in 1912. Frank Young was on
the Farmers Loop Road in the
‘years 1908 and 1909 and there-
after, Mr. Young testified that
the farmers in the area had
built the road themselves and
that in 1925-1926 the road was
completely hooked up (ie. the
loop was completed from Col-
lege area to the Steese High-
way). Helen Keep was first on
the road on July 4, 1915 and in
1928 and 1929 traveled the
whole of Farmers Loop. Mrs.
Keep testified that her husband
worked on maintenance of the
road for “the government” in

{Cantinued on Page 3)
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Title 48, US.C.A? Defendant
Fowler's position is thar the

“In paragraph if of its ecempiainn of
Juty it, 1981, the Stade of Alaska ale
lemes that ‘Authority for the (aRige
ig found in The 67, (Ch. T. ACMA,
it a py Ch, 91, SLA,

. BLA, 187; Ch. a8,
BLA, 1484, sa amended by Ch, 84BLA. PRBS: aon in Ch. iad, SLA. 1997,

‘Phe highway is designated “Aiaska
Projeec No, 3-0564(9), from. eerat
Aid Peojeat 0 co Boderal All Projdet
BL near the vilage ot College, Alacka,
terminating on the Stease Highway
and comprising some (9) miles, more
of pass?

Section 948, Tide 13, U.S.A, pre-
vides: "Tre vight of way for the
conmaruclion oof bithwarys ever publle
lanis, nor sexerved for public ases, ix
herny rradmted,6 Nate this previsiod
id derived from zee 25. IS88G, «262,
$3 b) State. oad.

closes the following. The first
valid entry under the homestead
laws as to Parcel No. F-13953
was made by Villy Yankovich
on August 20, 1929. Villy Yank-
uvich subsequently relinquished
on May 31, 1955 on which date
Charles ©. Fowler made entry
ae to Pacel No. F-1953.% Charles
©. Fowler (deceased husband of

‘gee defendant Fowler's “Reply to
plainti(?s Simement of Points and
Aulboritins,” page 2.

28aea tesumeny of Len FH. Cathern
who tovk measurements of the road-
way at defendant fpwler's land in
Apri, (962.

ieee
plaindif’s Exbkiits CO? and

CHE Breil Das lit,
The evidence adduced per-

taining to the estublishment,
prior to August 20, 1929, of
Farmers Loop Road over the
lands encompassed within Par-
cel No, F-1353 discloses the fol-
lowing: Villy Yankovich testi-
fied that when he first went out
to the land in question there
was a road there and that the
road today is the same as it
was in 1929. Edby Davis testi-
Hed that he was first on Farm-
ers Loop Road in 1912 when he

Bee Jefteneunts’ Extubdt §.

‘Yankovich alsa teanfied that tte
ane nontested bh enury,

Editor's Note:
The names of the superior

court judges who wrote the
opinions appearing in the dam-

nury issue of the Journal were
inadvertestly omitted, The
judges writing the opinions
were:

Judge Walter E. Walsh:
State of Aluska v. Everett C.
Wooster, et. al.
Judge James M. Fitzgerald:

Mack Urucks, Inc. v. Park
Equipment Sales and Service,
Tuo.

Judge Jay A. Rabinowitz:
Sedlock v. Sediock



encompassed in Parcel No F-
1859 while the same were pub
lic lands.
In reference ia Seetion $82,

Fitle 43 ULS.CLA., the Court in
Uateh Bros. Ca. v Binek, 25
Wo. 100. 165 P. S18 (Otis, at
pages 519 and 520 of ils dec
Siow states:

"The grant is anconditional
and contains no provision as
to the manner of (ts accep:
ance... Tt must be borne in
mind that it is ner a question
af the ostablishment of a
highways by prescription
which ix here in questiun, and
theratere 11 dows not depend
so much on a definite length
ef dime of ups aa upon the
charayier of the use, ulking
into acepunt ihe nueeds and
eonvenience of the public. ax

iat aenwt dar
Pp tote thy

128,
7%

P.2d 63 Sab} where
the Court writes at page 553 of
its ophndorn:

“. . The sum of our hold.
ings is thar the statute ‘4%
LWS.CLA, § 932] is an express
dedieation of a right of way
for roads over unappropriated
government lands, acceptance
of which by the public results
from ‘use by those for whom
it was necessary or conven!
ef’, Tr is mot required that
‘work’ shall be done on such
a@ road, or that public author.
ides shall take action in the
premises. User is the requisite
elernent, and ir may be by any
who have occasion io travel
aver public lands. and ff the
use be by only one, sull it
sulfices. ‘A road may be a .

highway though it reaches
lal one properly ener, 29

as right
oiner roags und inc

at get

tote

actessE 1

created .

whith of
by pres
user, Th
such a rond ‘carries with it
such a width as is reasonably
necessary for the public ease-
ment of travel’, ...
We think, therefore, that the
trinl Judme was right when he
declared ‘ag a matter of Jaw
that the width of the highway
in the case at Gar Gnust only
be a reasonable width neces-
sary for the use af ihe public
genoraliv’ ... tor we think we
tay safely assume that Con-
gress intervled by esgid act to

Utah ae.
ui Pde Bak

atack Gi. wv. Cutnes. 0)
US Y. G4e Where
the Coat wrote;

;

1 4h fildie wee tr & ud shereuth-

Ball yo Stephen.
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pracrealy : " sai@ applied

ra Prune we
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taken by the Court in City of
Butte v. Sfikesowltz, 36 Mont.
350. 102 P. 393 (1909) in sup-
port of its contention that the
width of the Farmers Loop
right-of-way is sixty-six feet,
At pages 5905 and 596 of that
opinion. it is stated:

“In using the term ‘high-
vay’ the Congress must have

intended such a highway as is
recognized by the local laws,
customs and usages; and,
since in thig state public high-
ways generally are 60 feet in
width the Court did not
err in its Judgment in this
record. 2 OY
Further. the State. relving

sulely upon the provisions of
Section 1. Chapter 15. S.LLA.
1923. contends that the provi-
wions of thig Act evidence the
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1921 and that the raad In in
substantially the same location
tevlay as it wie fn 1928-1928
Erving Reel ustified that in

1925 he drove completely
around the Farmers Loop Road.
Mr. Reed also testified that in
41925 the Alavka Ruad Commis.
sion misintained the road. Lee
E. Link drove over the Farmers
Loop Road. from College ta the
Steese Hirhway. in 1928 Mr.
Link testified the read at this
time wer consistently traveled
and was used to haul potatoes.
He also iestifiud that the road
is presently in substanilally the
same location as in the year
1928,
From the foregoing truncated

outline of the evidence ag to
this second issue, this Court
conchides that the evidence es-
tablished that there was “public
user for such a periad of time
and urmler such conditions as to
prove that the grant’ under
Section 932, Tile 43 USCA.
bad been accepted.’ More speci-
fiealky. that Farmers Loop Road
pecame a public laghany by vir-
sue of public user over the lands +
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(Gantinusd feo Page 7}
te constitute art acteplance
of the grant by the public:
some courte holding that it
must be for the satne length
af time as would be necessary
lo acquire a right of way by
prescription over privately
owned lands, while others
hold that the length of Ume
of the user is not controlling
and mey be for a shorter
period. The latter holding. we
think is supported by the bet-
ter reasoning. Title ar right
by preseriplion implies ad-
verse user, while we are here
considering @ case where the
use is not adverse, but the
appropriation and use of the
land ig with the consent and
by an express grant by the
owner. Time, therefore, be
eomeg taterial only as an
element to be taken into con-
sideration fugether with the
character of the use and the
necessity or convenience of
the public in determining the
question of the acceptance of
the groat.
Alsy of interest is the opinions

n Leach v. Manhart, 102 Colo.

lt is further cancluded that,
since fide Court has found that
Farmers Loop Road wag estah-
shed by pablic user prior to
Villy Yankovich's homestead
entry upon (he lands encom.
passed within Pacel Nu. F-13853
and prior to Charies 0. Fowler's
hotnestead entry as to the same
lands, tha: Charles ©. Fowlur's
title to the lands within Parcs!
No. F-13539 was subject ta the
Farmers Loop Road right-of-
way
There rermaing one issue to he

determined, namely that of the
width of the Farmers Loop
Road right-of-way. In Bishop +.
ifawley, supra, note 10, 238 Pat.
286, the Court, in determining
the question of the width of a
right-ofavay established pur-
suant to Seciion 932, Title 43
US.CA, stated ag follows:

“Brom tho cases concerning
the width or height of righ
of way arising from private
grant. we find that it is a
ffeneral principle that, whet
such an casement is granted
but not defined, the privilege
must be a reascaiable one for
the Par if
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grant only rights of way rea-
sonably necessary for the use
of the general public.”
Similarity, the Court's apinion

in Montgomery +. Samers, 56
Or, 259, $0 PB. 674 (1807) ar

page 678 reads as follows:

*“.. . Where the right to a

highway depends solely upon
user by the public. is width
and the extent of the servi-
tude iinposed on the land sre
measured and determined by
the character and extent of
the user, Jor the casernent
cannot on principle or author-
iry be broader than the
user...
... While it is the general

role that the width of a high-
way established by user is
limited co the ground, actual-
ly used, the question is usual-
ly for the jury. giving proper
consideration to the ¢ircumn-
stances and conditions attend-
ing the use, 077?

In view of ithe foregoing
authorities, it should be noted
at this point that the State re-

ae
U
N

aipuion oor adv
x rishi of way
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(Gantinued from Page a}

way is sixty-six feer in width.
In brief, this Court cannot agree
or find that the provisions of
Section 1, Chapter 18. S.LIA.
4923 established the local law
ot reflect the local custom as
to width of right-ofaway estab-
lished pursuant to the provisions
of Section 932, Title 43 U.S.C.A.
at the times in question. In ight
of the evident adduced at the
hearings, and adopting the
Bishop, Montgomery and Lind-
say decisional tests, this Court
ig of the upinion that the State
has not established that a sisty-
six foot right-of-way should be
excluded from the present con-
demmation action as the same
pertains to Parcel No. F-13853."
This Court further concludes,
taking into consideration the
character and extent of user as
disclosed by the evidence and
upon consideration of what is
deemed 4 reasonable width nec-
essary for the use of the public
generally, that as lo Parcel No.
f-1353 only the present width
of Farmers Loop Road should
he excluded from the condem-
nation In question.’*
The foregoing shall constitute

Findings of Facet and Conclu-
sions of Law. Ne costs or attur-
neys' fees are awarded. Counsel
for defendant Arlene Fowler is
to serve and lodge an appro-
priate Judgment in conformity
with the foragoing.

HSeenen 3, Chapter Wt, sha. [geo
provides.

‘A tract of (snr rode whe ear
wach seutiog of june en ine Territory
af Alaska, is herghy dedicated tor
te as publie highways, the section
une Being the ewnter iat saddl hieh~
way, Kut if such Highway shall be
vacated By any competent suttborcy
the of the réupeetive atrips

the owner eh theshall enue 1
teach of which is fomned a part by
the ominal aurvey.”
Note: Aa to Parevl Ne. Fidd4 tie

nvidence Hows That wae AOt otmte«
cerned with seetion Une laude, Hae
Plaintiff's Iixhibit

Ruaie's ppoadliiou is

pret ice
<2

Uhad

ALASKA LAW JOURNAL

Supreme Cowrt
Op. No, 181 (1963)

Coustitutional Law-equal pre-
tection; Criminal Procedure-stay
pending appeal.
Imposition af a special burden

on Ucensed commercial fisher-
men whose Hcenses have been
forfeited following conviction of
fisheries laws or regulations by
prohibiting the court the disare-
tionary authorlly to stay a le
cense forfeiture pending appeal
under a statute while permitting
aA stuy pending appeal in other
classes of Hcense suspension or
revocation denies commercial
Hshermen of “equal rights, op-
portunities, and protection un-
der law? under Art. 1, See T of
the state constitution; and stat-
ute held unconstitutional.
HENRY C. LEEGE, District
Magistrate, First Judicial Dis-
trict, at Juneau, and STATE
OF ALASKA,

Appellants,
v.

AL MARTIN, JAMES HOUS-
TON, WILLIAM DAVIS, JR.,
and JOHN G, MARTIN,

Appellees,
Appeal from the Superior Court

of the State of Alaska, First
Judicial District, Juneau,
James A. von der Heydt,
Judge.

Appearances: George N. Hayes,
Attorney General of Alaska,
and Avrum ML Gross, Assigt-
ant Attorney General, Juneau,
for appellants. Roger G Con-
nor, Juneau. for appellees.

Before: Nesbert, Chief Justice,
Dimond and Arend, Justices,

DIMOND, Justice.
Appellees, commercial fisher-

men, were convicted by a jury
in district magistrate court of
fishing in a closed aren. By stat-
ute in 1959 this offense was
made a misdemeanor with penal-
ties of fine and imprisonment.
In addition, the statute provided
for forfeiture of commercial

In 1981 theHeine Hemsana ©

Th
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®
Supreme Court Opinions

victions to the siiperier court.
Pending determination of those
appeals, the superior court or-
dered a stay of that part of
the magistrate court’s judgment
providing for forfeiture of the
fishing licenses. and declared
unconstitutional that portion of
chapter 112 which prohibited
the granting of a stay pending
appeal. The appellants (who for
convenience will be referred to
collectively as the “state’) have
appealed to this court, claiming
that the superior court’s deci-
sion was erroneous. We shall
consider two issues: (1) whether
chapter 112 effectively changed
rules of practice and procedure
made and promulgated by this
court; and (2) whether chapter
112 denies appellees equal
rights, opporturities, and pro-
tection under the law in viola-
tion of Art. I, $1 of the state
constitution.*
Rule Making Power.
Article IV, § 18 of the con-

stitution provides:
The suprerne court shall

make ard promulgate rules
governing the administration
of ali courts. It shall make
and promulpate rules govern-
ing practice and procedure in
civil and criminal cases in all
courts. These rules may be
changed by the legislature by
two-thirds vote of the mem-
hers elected to cach house.

It ig the state’s position that
enactment of chapter 112 pro-
hibiting a stay pending appeal
constituted the exercise by the
legislature of its constitutional
authority to change rules of
practice and procedure that had
been made and promulgated by
the supreme court.
This court has adopted a rule

governing stays of imprison-
ment and fines where an appeal
in a criminal ease 1s taken frorn
the magistrate court to the su-

There is no rule
Ney arity gue Tan

eGurie LoCUMTLa wW
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stay the execution of a license
forfeiture.
Appelieas contend that in this

situation, when there is no speci-
fie rule in a particular proce-
dural area, the legislature has
no authority to act; since its
constituional power to change
“These rules” is limited to pro-
mulgated, existent rules upon
which a change may be wrought.
On the other hand. the state
argues chat the rules promul-
gated by this court must be con-
sidered in their totality: that it
is the body of those rules as an
entity which the legislature is
empowered to change; that an
addition to the body of rules
is no less a “change.” within the
meaning of the constitution,
than a deletion or amendment of
a specie, existing rule; and
that the legislature therefore
does have the power te enact a
procedural statute In an area
not covered specifically by a
rule of this court,
This is not the occasion to

answer the question raised by
appellees; and the state as to
whether the legislature may in-
tervene to add a provision deal-
ing with a procedural problem
not specifically covered by a
court rule. The reason is that
chapter 112, if it is held te have
force, will directly change, by
limitation, specific rules of prac-
tice and procedure promulgated
by this court.
Where the jurisdiction of this

court is invoked, either by way
of appeal, by petition for review,
or by original application, this
court or a justice thereof is au-
thorized by Supreme Ct. Rules
7(d) and 33(b) to stay the en-
forcement or effect of the judg-
ment appealed from or of the
order or decision sought to be
reviewed, and to slay proveed-
ings In the court below.s The

tGentinued on Page 10}

tity
prior

sa Janiney 2, 1888. with
Hentigal wording,
‘As to appeals, Supreme Cth RK. 7

ad} ay provides: “The supreme oon
aeryyy

poet ' thes
Wen ApReack Wom Gor ule proceed
ty ia Prox. oowtich

Real ap Pacet Na fide iy 28 foe Phd, oh, Lhe. proper.’ ("Pais me owas Crim Ro all denied.”




