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Superior Court Opinions

SUPERIOR COURT

FOURTH JUDICIAL
DISTRICT

Superior Conrt in Foirbanks

decides Condemmation Cases.

State of Alasks v. Arlene
Yowler a/k/a Arlene Higgins,
et al, Alaska Superior €t,
Fourth Dist., Civil Action No.
. 61320, Mem. Op. dated Sept.

928, 1962,

State of Alagks v. frving Beed
and Elenore Stoy Reed, eb al,
and State of Alashs v. Gene B
Colernan and Joseph N, Foly, et
al, Alaska Stperior Ct., Fourth
Dist., Civil Actions Nos. 61-319
and $1-320 (joined), Mem. Op.
dated Sept. 27, 1862,
MEMORANDUM OPINION
RABINQWITZ, J.

The matter comes before the
Cowrt upon an ancillary pro-
ceeding to the State’s within
condempation action.® The State
zeeks 10 condemn, in fee, a fifty
foot steip on either side of the
center line of a proposed hard
surface highway. The proposed
Highway iz to be located ap~
proximately along the existing
route of Parmers Loop Road?
. It should be noted at the outset
that the State excepts from the
within condemnation the exist-
ing width of the right-of-way of
Farmers Loop Road.,  should
be further noted that the State
contends that the width of the
existing right-of-way is sixty-
six feet. By her Answer, defend-
ant, Arlene Fowier, put in issue
the quesiion of “title.” Upon the
State’s “Motion. For Judicial De-
termination Of Titie)" the is-
sue of “Htle” was tried to the
Court, without hury.

The State contends that the
existing high-of-way of sixty-
six feet in width (hereinafter
referred to as Farmers Loop
Road) was established pursuant
to the provisions of Section 932,
Title 43, U.B.C.A* Defendant
Fowléer's position Is that the

crgph B of its, eompia&m of
Al&x Gike

as tcm d b Ti ¢ BT, iy
i, & Qf«n v Oh. 1 sm
1953 and Ch. % SLa, 19{‘2’“ 5.8

an amended by (}b B4,
i mse “and In Che 359, SLaA, 395777

*’rhe hi ghwu iz designated “Alasks

Projact Mo, S-0884(3), from. Pederal
Aifl Project 47 to Tederal Add Projeer
81 near the village of Lolloge, Aluska,
terminating on the Steese Highway
?kélcou}prmﬁng soma 19) oiles, more
it logs,

s
"iéction 438, Title 43, U.HLAN, peo-
“rwe vight of way for the
ec-nmructiau of hi ghwws wyrar - puldie
lands, nor resprved for public wges, Is
herehy granted,” Note: this pm‘ﬂsiﬁ
is derived from Act 26, 1868,
§ 34 Stave, 23«5

State “only has a right-ofeway
for the width of the road uti-
lized in the past and now by the
Highway Departmenti The
width of the Farmers Loop Road
ufilized “in the past and now by
the Highway Department” is
approximately thirty feet®

The portion of the propcsed
Highway that affects the inter-
agt of defendant Fowler has
Yeen designated Parcel No, F.
1353, and Is more particnlarly
deseribed as follows:

“A portion of the South-
east Quarier of the Southeaat
Quarter (8B 1 SE %) of
Section-30, Township 1 North,
Range 1 West, Fairbanks,
Meridan, . . .

¢ oexeluding  therefrom
any right of way which may
exisgt within the bounds of
this deseription. The parcel
excluding evisting right of
way containg 05 acres
more or less”

Under the {skues tendared. as
to Parcel No, $1353 and ia ae-
cordance with the holding of
Homerly v. Benton, Opirion No.
47, 359 P24 121, 123 (Alaska,
18617, the State has the burden
of proving that Farmers Loop
Road was located ‘over- public
lands the, befora any predeces-
sor i Intevest of Fowler had
made a valid homestesd entry
as to the lands encomipassed in
Parcel No. F.1353) and the
State hag the further buiden of
proving that the character of
the -use made of Farmers Loop
Road was such a8 to constitute
aeceptance by the public of the
statutory grant confained in
Section 832, Tile 43 US4,
1t s only after the vegolution of
these two issues that this Court,
as trier of the facts, can reach
the issues pertaining to width.

As to the first two lssues 1o
be determined, the evidence-dis-
closes the following, The’ first
valid entry under the homestead
laws as to Parcel No. F-1383
was made by Villy Yankovich
on. Auguet 20, 1929, Villy Yank-
uvich subsequently rélinuished
on May 81, 1955 on which date
Charlés ©O. Fowler made entry
asto Pacel No. F-1353.% Charles
O, Fowler (deceased husband of

vgoe  defendant Fowler's “Reply t
plaintlif's ﬁmemam; of Pointy :md
Apthoritied page 3

S@es tegtimeny of Ben M. Cothern
who tosk meastreraents of the roads
\:swﬁ t{. Gdefan&am Fowler's and
APt

1';5?9 plaintift's, Exhibits

e and. |

defendant. Axlene Fowler) was
issued 4 patent forlands encom-
pasing Parcel Ng. F1853 on
Janugry 23, 1959, Yankovich
himself testified that prior to
making applivation on August
20, 1929 he had lved on the
iand in guestion for a few years.
Tankovich algo testified that
wher he went out #o the land
nebody wag living onit and that
he was the fitst to stake it3
From the forégoing; this Court
conchides that the evidence es-
tablishes that the lands enicorn-
passed within Parcel No. F-1383
were public lands prior to Villy
Fankovich's entry on August 20,
1929,

Before discussing-the evidenve
relating to the second issue un-
der gconsideration, i should be
remembered that the State does
not contend that Farmers Loop
Roud became a.public highway
by any.act on the part of public
authorities. The State's conten-
tion is that Farmers Loop Road
was established under the pro-
visions of Section 932, Title 43
US.LCA, by public user. In glg«
cussing the provisions of Sec-
tion 932, Title 43 U.SC.A. Jus-
tive Ditgond . in his opinion in
Homisely v, Denton, suprs, 359
P24 at 123 states:

“I'ie operation of this stats
ute-in Alaska has been recog-
jzed, The tervitorial Distriet
Court and the highest courts
of several siates have con-
strued the act as econstituting
a congressional grant of vight
of way for public highways
acrosy publie lands. But be-
fore a highway may be
eveated, there must be either
sorme positive det on 'the part
part-of the appropriate public
asuthorities of the state; clear-
ly manifesting an intention to
adcept 4 grant, or there must
be public user for such a
period of time and under such
conditions as fo prove that
the grant has been accepted.”

The evidence adduced per-
taining to the establishroent,
prior- to August 20, 1929, of
Farmers Loop Boad over the
jands encompassed within Par-
cel No. 21553 discloses the fol-
lowing: Villy Yankovich testi-
fied that when be first went vut
to the land in question there
wis g road there and that the
o road today iy the satne as {t
was in 1929, Bdby Davis testi-
fled that he was first on Fang.
ers Loop Road i 1912 when he

e defendunts’ Bxhibit L.

o
“Yankovieh also tes&ified that 1o
doe vontested hiy enty

was emploved as » Jfarm hand.

‘That.in 1912, the road was fre-

quently used for farm purposes
and for hauling wood. That the
road in 1912 was a wagon road
and is the same location now as
it was in 1812, Charles Creamer
testified that he was frst on
Farmers Loop Road in 1911, Ac-
cording to Mr. Creamer’s testi-
mony, Farmers Loop Road was
started by wood haulers who
had homestended in the avea
due to the presence of birch
irees. Mr. Creamer further tes-
tiflied that Holton (a home-
steader) put the road in across
what has been designated Par-
cel No. w1358 in 19135, and that
in 1918 when he traveled the

road to visit Holton, he passed

“Fowler's” and that no cabin
was located on the same at that
time:

Anton Radak testified that he
had been on Farmers Loop Road
between 1910 and 1812 cutting
wood and that ih 1912 you could
travel the entire length of
Farmers Loop (i.e. from College
dres th the Steese Highway).
Mr. Radak further testified that
the road was the same at it was
in 1912, Frank Young wag on
the Farmers Loop Road in the

‘years 1908 4nd 1909 and there-

after. Mr. Young testified that
the farmers in the area had
built the road themseives and
that in 1925-1926 the road was
completely hooked up (e the
loop was completed from Col-
lege area to the Steese High-
way). Helen Keep was first on
the road on July 4, 1915 and in
1928 and 1929 traveled the
whole of Farmers Loop. Mrs.
Keep testified that her husband
worked on maintenance of the
road for “the  government” in
{Continyed on Page 8)

NOTICE
Editor's Note:

The names of the superior
court’ judges who wrote the
opinions appearing in the Jan-
uary issue of the Jowrnal were
inadvertently omitted The
judges writing the opinions

were: i

Judge Walter E. Walsh:
State of Alaska v. Bverett C.
Wooster, et. al.

Judge James M. Fitzgerald:
Mack Trucks, Ine. v. Park
Bquipment Sales and Service,
Ine.

Judge Jay A. Rabinowitz:
Sedlock v, Sedlock




Page Eight

ALASKA LAW JOURNAL

April, 1963

® Suw Cm Opinions

camxnm Trom tgaw k4]

1921 and that the road is
substantially the same Iocatien
today as it was In 19281928,

Erving Reed testified that in
1925 he drove sompletely
around the Farmers Loop Boad.
Mr, Heed also testified that in
1825 the Alaska Road Commis
sion maintained the road. Let
E, Link drove over the Farmers
Loop Road, from College to the
Steese Highwny, in 1928 Mr.
Link testified the road at this
tirme was consistently traveled
and was used to hawl potatoes.
He also testified that the road
is presently in substantially the
same location as in the year
1928,

From the foregoing truncated
outling of the svidence ag 1o
this zecond lssue, this Court
concludes that the evidencs es-
tablished that there was “public
user for such o period of time
and wder such conditions as to
prove that the grant” under
Section 932, Title 43 USCA.
ad been accepted? More spesi-
fically, that Farmers Loop Roud
became o public highway by vire
tue of public uger over the Jands
encompassed in Pareel Noo B
1353 while the same were pub-
lic lands.

In reference to Section 932,
Title 43 U.S.LC.A., the Court i
Hateh Bros, Coo v Black, 25
Wyo. 109, 168 P, 818 (18177, nt
pages 519 and 520 of lts dedd-
gion gtates:

“The grant i& unconditional
and containg no provision as
to the manner of ity nocept-
ance. . . . It must be borne In
mind that it is not o guestion
of the establishmant of @
highway by prescription
which is here In guestion; and
therefore it doss not depend
so much on a definite length
of time of use as upon the
character of the use, taking
into aceount the needs and
convenlerce of the public, as
manifesting an {nlention
o itg part to accept the

. . .«

.« The dedigions ave not
harmordous as to the time
the public use must continue
*he  evidener  outlined  in this

Memorandum Opioien does not refleet

ihe 1einl exient of the sdinony pers

«?imnfgrm the twh issues Alscuiad

“{‘&mﬁ« the evidencs afdoced in

Mameriy v. Danton, stgﬁm‘ 450 .2

wt 185, thin Cowrt findd thit those

whe did use Faradr Hoad. hagd
real interesis io the lands 1o which
it guves acosss and that stww

Loop Fead waz

HOCAIEALY oF
ot for ihe aeamnme&wm 05 ma
pabiie,

G D,

{cont'd)

flute an acceptance
of the grant by the publie;
some courts holding that §t
rust be for the same
of time a5 would be necessary
o soquiire & right of way by
pregeription  over privately
pwred lands, while others
hold that the length of time
of the user is not contruiling
and may be for a shorier

period, The Intter holding, we -

think i8 supported by the bet-
ter preasoning. Title or right
by preseription implies ad-
verse user, while we are here
considering 4 case where the
use is not adverse; but the
apgmpriatim and use of the
land is 'with the cousent and
by an express grant by the
owner, Time, therefore; be
cormes muaterial only as an
element to be taken into con-
sideration together with the
gharacter of the use and the
pecessity or convenience of
the public in determining the
question of the atceptance of
the grant, . ..

Alsy of interest is the oplnion

in Lewsch v, Manhart, 102 Colo.

128, 77 P.24 652 (1938) whers
the Court writes at page 853 of
ity opiniont
... The sum 6f our Rolds
ings s that the statute [43
USBLA § 93271 is an express
dediestion of & right of way
for roads. over. unappropriated
government lands, acceptance
of which by the public results
frotn fuse by those for whom
it was necessary or gonveni-
ent’. It is not regquired that
work' shall be done on such
& road, or that public auther.
itiez shall take action in the
premises. User is the requisite
slewnent, and it may be by any
who have occasion to fravel
oeer puablic lands, ang i the
use be by ooly one still it
suffices, ‘A road may be 2
highway though it reaches
bt one property owner. 28
Lok 867, He has a ¥ight 16
peosss 16 other roads and the
publie hag a right of am
1o HWim. Pagels v. Oakes, 64
Iowa 198, 19 NW. 505, 90T,
Ity character i5 not deters
mined by the fact that but
fow persons use it' , |, '

wior alditional authoritivs  pers
fniging to publie uder uader Section
‘it 48 Kol S Ball v,
suznhmm p% CABL SAA, 155 P.A& B0y,
cm m ( L045) ¢ Lw&inc& “593”
.&ML 168 Pzﬁ $h4, ‘é’?

(tNﬁ), ‘v Ha wiey, 3% Wra.
%33 1 ss } wn t«; 1“

(i’i‘ 5% {mlx}, Lm&say z..aml & Live

It Is farther concluded that,

stce this Court has found that

Farmoers Loop Road was estab-

Hshed by publie user price W

Villy Yaskovich's homestead
length entry upon the lands encom-

passed within Pacel No. $-1383
and prior-to Charles O Fowler's
homestead entry as to the same
fandy, thay Charles O, Fowler's
title to the lands within Parcel

Loop Road rightof
*y 13
There remains one lssue to be
determined, namely that of the
width of the Farmers Loop
Road rightofeway. In Bishop v
Hawley, supra, note 10, 238 Pat.

288, the Court, in determining

the guestion of the width of 4
right-cfway  established pur
suant to Section 832, Tite 43
UBLA, stated as follows:

“From the cases concerning
the width or helght of vighs
of way arising from private
grant, we find that & & &
gonernl principle that, when
such an easement is granted
st pot defined, the privilege
must be & reasonable one for
the purposes for which 1% was
ereated |

Proctically the same rule
is -appled to determing the
width of highwavs established
by presexiption or adverse
user. The right of way for
such & road ‘carries with it
such a width as is reasonably
necessary for the public ease-
ment of travel', ., .

We think, thevefore, that the
trial judge was right wher he
deciared “as.a malter of law’
thdt the width of the'highway
in the case at bar ‘roust only
be a reasonable widih neees-
sary for the use of the public
generally’ . .. for we think we
may salely assume that Con-
gress intended by ssid act to

P o, ommn .l eRia e

atopk Ga. v, %gmm, 93 Utak 854,
%f;‘:’ ¥, M@ iﬁ%ﬁ& where ut page %
the Con
Wh%w §1 &;n difflenit to fix o
wandard by which 10 foeseure whet
iwmmze ki Of & publt
fare I oan be Bl
roud Wi uwsed by W‘ym{idﬁ«
fovany perdolis for & variety of purs
o il wip de-
1 the st nmads

4 GHL 8 8 fm‘«sﬁc e
n«z AULRECRY. | i

nam Vi uxphms supm note m
155 PRl 211 Lovelace ‘v. Ni
gwcr. mpm m&c 16, 365 P.3d dv:

uite §% ldah 266, .ué
m« m. by R Gostan v, Tue.
il

No. F-1353 was gubject to the:
Farmers

grant only rights of way rea.
sonabily necessary for the use
of the genmeval public”
Bimilarty, the Court's opiniun
in Monigomery v. Bamers, 50
O 259, %0 P 674 (1907) &t
page 878 reads as follows:

“, .. Where the right 0 a
highway depends solely upon
user by the public, its width
and the extent of the servi
tide fmposed on the land are
measured and determined by
the character and exient of
the user, for the eusement
cannet on principle or author-
ity be broader than the
USET. .\ . .

. While it Is the general
rile that the width of 2 high-
way established by user is
limited to the ground, actual-
1y used, the question Iz usual-
ly for the jury, glving proper
congideration to the clroum.
stanees and conditions attend-
ing the use. . . S

In view of the foregoing
asuthorities, ft should be noted
at this point that the State re-
fies pritearily upon the approach
taken by the Court in City of
Buite v. Mikosowite, 36 Momt,
850, 102 P. 593 (1809 in sup-
port of its contention that the
width of the Farmers Loop
right-ofeway Is sixty-six feel
At pages 595 and 596 of that
opinion, it is stated:

“In using the term ‘high-
way the Congress must have
intended such 8 highway as is
recogmized by the local laws,
customs and  usages; and,
since in this state public high~
ways generally are 60 feet in
width . . ., the Court did not
grr o z’cs judpment in this
record, . . ¥
Farther. the State, relving

golely upon the provisions of
Section 1, Chapter 18, SL.4,
1923, contends that the provi-
sions of this Aot evidence the
applicabie “local lawe” sand
“oustoms” and that this Court
s, thersfore, required to find
that the Farmers Loop vight-of-
fCoatineed on Pagr 8

#Ree Lindeay Lang & vautﬁﬁk Oﬁ»
v. Lhurnos, suprs nete 19, 286 P ;
p. B8 whers it 3 stated:
1L was proper and neceRsery

wr the conrt jn delidng (ho rou
1o fewrmdne e width gnd w0 §
the samw according 10 what Wég
remsanak'e, 40l nesdssary, under &
the {acte and glreumsianees, for th
nwg which were made of th
road, o

Bes Wno y:rd v, Biandard Ol
Qr, 438, 88 .614, 615 (1pol

#Ths quoted ke,
o Bection 952, Title

i 1

rfarerm
4 U
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way is sixty-six feet in widths
1n brief, this Court cannot agree
or find that the provisions of
Section 1, Chapter 18. SL.A.
1923 established the logal law
or reflect the local custom as
to width of right-of-way estab-
jished pursuant to the provisions
of Section 932, Title 43 U.S.C.A.
at the times in question, In light
of the evident adduced at the
hearings, and adopting the
Bishop, Montgomery and Lind-
say decisional tests, this Court
is of the epinion that the State
has not established that & sixti
six foot right-of-way should be
excluded from the present con-
demnation action as the same
pertains to Parcel No. F-1353.%
This Court further concludes,
taking into consideration the
character and extent of user as

upen consideration of what is
deemad a reasonable width nec.

generally, that as to Parcel No.
F-1353 only the predent width
-of Farmers Loop Road should
be exciuded from the condem-
nation in guestion®

findings of Faet and Conclu-
sions of Law. No costs or attor-
neys' fees are awarded, Counsel
for defendant Arlene Fowler is
to serve and lodge an appro-
priate Judgment in conformity
with the forsgoing.

Wlgotion i, Chapter 14, Sl.A. 1023
pravid&s
A iract of fonr rods wide hetwees
ench seetion of land in the Tervitory
of Alasis, is herehy dadlested for
w44 public bighways, the seotion
line heivg the denter of waid high-
“’ay But if aneh highway shall be
cacuted DY agy competent anthority
the tiie of the respective amga
shaft emurs 1o the vwnsr of &
wract of which i formed a part by
ithe original survey.’

Note: Az 1w Parcel No, #1884 the
goidonce abows that wo are 1oL ¢Un-
serned with ssetion low lsads. Seet
Blatnelif's Bahibit “A°.

BNote aiso the Btaae's powition is
somewhat seicctive i that the 3ate
sonciudes that Seotton 3. Chaptér 1l
S04, 1288 is more g:eior&btf: than
§Eﬁ3§i§?via§%ﬂs of $a¢t i 13 ”hwmr

“The mvwxonsl wmmizmm shall

classify all public Territoriai roads

and trails In thve dxvxsion a& Wa%ﬁh

\‘oe.% wed rond

Tawrful wmth of bt t»ot w&y of afi
roads or tracts ghalt be sixty mm&’
In Hmitation of the foregoing,
’Caric v, Tayler, & Alaska 308, 3
.o Alagies  1838). Sea alvo 3&
msm ms 411, 418 ter asmupiss of
other widihe,

Whhe avidevey sstaliidhes Lt prior
Lo Vily TYankovich's entry Farmers
Loop Road had evolved from iz in-
eeblion widy of a read wide enough
for one wagon o 10§ fest tu width)
10 a rond of o wilth of 15 W b feut,

he evidence further diz«'losee ’hat
the present width of Farm
Roud al Pagel No. F-1358 i ”S Im:n.

disclosed by the evidence and -

essary. for the use of the public

The foregoing shall constitute.

Supreme Courd
Op. No, 131 {1963)

Constitutional Law-eqoal pro«
tection; Criminal Procedure-stoy
pending appeal.

Impogition of & special burden
on licensed commervial fisher-
men whose liceuses have been
forfeited following convietion of
fisheries laws or regulations by
prohibiting the court the discre-
tionafy authority to stay a li-
cense forfeiture pending appeal
under & statute while permitting
& stay pending appeal in other
classes of license sugpension or
vevocation denies commercial
fishermen of “eqial vights, op-
portunities, and protection un-
der law” under Art. I, Sec. I of
the state constitution; and stat«
ute held unconstitutional.

HENRY ¢ LEEGE, District
Magistrate, First Judicial Dis-
triet, at Juneau, and STATE
OF ALABEA,

Appellants,

v

Al MARTIN, JAMES MHOUS.
TON, WILLIAM DAVIS, IR,
and JOHN G, MARTIN,

Appellees,

Appeal from the Superior Court
of the State of Alagka, First
Judicial District, Juneau,
Jampes A, ven .der Heydl
Judge,

Appearances: . George N. Hayes,
Attorney General of Alaska,
and Avrumt M. Grogs, Assigt-
ant Attorney General, Juneau,
for appellants. Roger G Con-
nor, Junesu, for appellees.

Before: Nesbett, Chief Justice,
Dimond and Arvend, Justices.

DIMOND, Justice.

Appelless, commercial fisher-
men, werg convicted by a jury
in distriet magistrate -court of
fishing in a closed ares. By stat-
ute in 1959 this offense was
made a misdemeanor with. penal-
ties of fine and Imprisonment.®
In addition, the statute provided
for' forfeiture of commercial
Hishing licengea® In 1961 the
legislature enacted chapter 112
which amended the license. for-
feitare provision by adding the .
sentence: “Any forfeffure under
thia section s effective immedi-
ately upon conviction and no
stay pending appeal may be
granted."

Appellves appealled their con- g

TURLA. 1980, eh, 04, aet. UL gxz, a8
amcm‘eci BTN T A ol

TSHLA 088, cho M, art. m. §1l
makes  the forfelture disers
wWith ihe wouet om (0
epnvietinne,  aml
third aonvicion.

LA 186 @ 1

nwnﬁmcm on 4

Onary
firat apgd ae,cmxd W

Superior Ct.(cont'd) ® Supreme Court Opinions

victions o the superior court.
Pending deterndnation of those
appeals, the superior court or-
dered a stay of that part of
the magistrate court's judgment
providing for forfeiture of the
fishing lcenses, and declared
unconstitutional that portion of
chapter 112 which prohibited
the granting of a stay pending
appedl, The appellants (whe for
convenience will be referred to
collectively as the “state’) have
appealed to this vowrt, claiming
fhat the superior court's decis
sion. was erronsous. We shall
consider two issues: (1) whether
éhapter 112 effedtively changed
rules of practice and procedure
made snd promulgated by this
court: and (2) whether chapter
112 denies appellees equal
rights, opportunities, and pro-
tection under the law in viola-
tlon of Art: T, § 1 of the state
constitutions
Rule Making Power.

Artide IV, § 15 of the con-
stitation prosvides‘

The supréme court shall
make and promulgate rulds
governing the administration
of all courts. It shall make
and promulgate rules govern-
ing practice and proeedure in
civil and criminal cages In all
vourts. These rules may be
changed by the legisiature by
two-thirds vote of the mem
bers elected tO ebch muse,

It 1s the state’s position that
sngetiont of chapter 112 pro-

" hibiting a stay pending appeal

constituted the exercise by the
legiglature of its constitutional
authority to change rules of
practice and procedure that had

been made and. proouilgated by

the supreme court.

This court has adopted a rule
governing stays of imprison-
ment and fines whers an appeal
in a eriminal case is taken from
the magistrate court {6 the s
perior court.® There is no rule
which specifically authorizes the
superior or magistrate courts to

Jddaske Const, et I, 31

rovites:
LOBULILULIO:

znﬁt af ana, ent
of ‘m&ﬁ gwrds of thely ogé: :ndustty,

(?'\{ag Crind, R 20 provides in
ferts A senpenee of mprisonmant
shall he stayed i xn is tale
and thy defendant e!ww not Lo cotl-
Wenee é«ewie% of the gentence oF s
admizted to bajl, A gentence to pa.;v*
fine or o fine :mti cosls may
stiynd,  an w taken. by ﬁb&‘
magistrate or by th(* sugerior court
agan wch ternen g the eptivh deems
proper.

en Lion for saview op

stay the execution of a lcense
forféiture. ‘

Appeliess contend that in this
situation, when there is no speci-
fie rule in a particular proce-
dursl area, tha legislature has
no authority to act; sinee its
constitutional power to ¢hange
"These rules” is limited to pro-
mulgated, existent rules upon
which a change may be wrought.
On the other hand, the state
argues that the rules promul-
gated by this court must be con-
sidered in thely totality; that it
is the body of those rules as an
entity which the legistature is
empowerad to change; that an
addition to the body of rules
is no'less a “change,” within the
meaning of the constitution,
than a deletion or amendment of
a specifie, existing rule; and
that the legislature therefore
does have the power to enact a
procedural statute in an area
not coverad specifically by a
rule of this court,

This 18 not the occasion to
answer the guestion raised by
appellees and the state as to
whether-the legislature may in-
tervene to add a provision deal-
ing with a procedural problem
not specifically covered by a
court rile, The reason is that
chiapter 112, if it ig held {o have
force; will directly change, by
limitation, specific rules of prae-
tite and procedure promulgated
by this colmt.

Where the jurisdiction of this
court is invokeq, either by way
of appeal, by petition for review,
or by original spplication, this
eourt or a justice thereof is au~
thorized by Supreme {t. Rules
T(d) ‘and 33(h) 1o stay the en-
forcement or effect of the judg-
ment: appealed from or of the
order or decigion sought to be
reviewed, and to stay proceed-
ings in the court below.* The

{Continued. on Page 0}

é} rdor o .mnw L. 1988 with
&mtw wording.
" Ly appeals, Supreme Ct R. 7

{d) €21 provides: “The supreme court
or A justiee Qe mﬂiy ey b
enforesinent or effoet o jmiﬁ
menl. sppesied from or the procee
ings fn ibe court below apon such
rms 2 to bcsmi o1 & 98
by Application for a
atay 0 this murt o, % jmmm thersof
1 ot be entertained un-
baadFo ionbh?a first heam madt
o the m«r elowr
denied, v unless the mnrii oii‘em&i
Sapp
Aw iy petitiona for review zmd
inad wpplivasions, Supreine Cf. R sﬁ
] l%mwidea N ings in  the
Supef eaurt or the anfmmesm af
aay order or decision thereof shail
not b atiyed by the ﬂimg of a p(m«
of an originad ap-
pticwo«n for relief unless the superior
oolirt. or this court or & Justice there-
af shall wo order. Agppllcations for
xe@y Lo thin epart or a pstics thereol
normally witl not be enterteinged wn-
{ors application bas first been nade
to a?ﬂe superior court abd has beesn

,  bulew has been 4

Thisx rule was Crim. R 40 dend






